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Title  33 — Navigation  and  Navigable  Waters 

CHAPTER  II— CORPS  OF  ENGINEERS, 

DEPARTMENT  OF  THE  ARMY 

PART  209— ADMINISTRATIVE 
PROCEDURE 

Permits  for  Activities  in  Navigable  Waters 
or  Ocean  Waters 

On  May  6, 1975,  the  Department  of  the 
Army,  acting  through  the  Corps  of  Engi¬ 
neers,  published  four  alternative  pro¬ 
posed  regulations  in  response  to  the  or¬ 
der  of  the  United  States  District  Court 
for  the  District  of  Columbia  in  NRDC  v, 

Callaway,  et  al., - P.  Supp. - ,  7 

ERC  1784,  (D.D.C.,  March  27,  1975). 
Each  of  the  four  alternative  proposed 
regulations  pertained  to  the  regulation, 
by  the  Corps  of  Engineers,  of  those  ac¬ 
tivities  involving  the  discharge  of 
dre^ed  or  fill  material  in  navigable 
waters  pursuant  to  section  404  of  the 
Federal  Water  Pollution  Control  Act 
Amendments  of  1972  (hereinafter  re¬ 
ferred  to  as  the  PWPCA) .  Each  of  these 
alternatives  offered  an  administrative 
definition  of  the  term  “navigable  waters” 
for  public  review  and  comment,  as  well  as 
a  definition  of  the  terms  “fill  material” 
and  “dredged  material”  and  varying  pro¬ 
cedures  to  implement  the  regulatory  per¬ 
mit  program  under  Section  404  of  the 
FWPCA. 

Over  4,500  comments  were  received  In 
response  to  this  regulation.  Those  re¬ 
sponding  to  the  regulation  included  a 
large  number  of  Governors;  members  of 
Congress;  Federal,  State,  and  local  agen¬ 
cies;  environmental  organizations;  com¬ 
mercial,  industrial,  and  trade  organiza¬ 
tions;  port  authorities;  agricultural  or¬ 
ganizations;  and  individual  members  of 
the  public.  A  large  number  of  these  com¬ 
ments  addressed  the  issue  of  whether 
there  should  or  should  not  be  a  Federal 
permit  program  to  regulate  the  discharge 
of  dredged  or  fill  material  in  navigable 
waters  (d^ned  in  the  FWPCA  as  “waters 
of  the  United  States”)  rather  than  the 
particular  provisions  in  the  four  alterna¬ 
tive  proposed  regulations  imder  review. 
Many  comments  appeared  to  be  re¬ 
sponses  to  the  wide  spread  news  coverage 
of  the  proposed  regulation. 

Those  comments  which  did  address  sub¬ 
stantive  aspects  of  the  regulaticm  were 
helpful  in  meeting  the  dual  purposes  of 
the  PWPCA:  First,  the  development  of  a 
workable  program;  and,  second,  the 
needs  of  water  quality.  The  regulation 
has  clarified  the  activities  which  are  in¬ 
cluded  in  the  program  and  has  incorpo¬ 
rated  administrative  mechanisms  to  les¬ 
sen  the  impacts  of  the  regulation  on 
affected  Federal  and  State  agencies,  and 
on  the  public.  To  further  refine  the  pro¬ 
gram  the  Corps  will  again  need  the  help 
of  the  public  and  of  State  and  Federal 
agencies  in  identifs^ing  activities  and 
bodies  of  water  that  can  be  excluded 
from  the  Section  404  program  without 
adverse  Impact  on  the  chemical,  idiysi- 
cal,  (Mr  bicdogical  integrity  of  the  nation’s 
waters. 

We  look  forward  to  again  working 
with  the  pirialic  and  the  State  and  Fed¬ 
eral  agmcies  on  these  further  changes. 

The  Corps  of  Engineers  wishes  to  take 


this  opportunity  to  express  its  apprecia¬ 
tion  to  every  individual,  organizaticm, 
and  governmental  agency  and  represent¬ 
ative  that  submitted  comments  during 
this  rule-making  exercise. 

The  Department  of  the  Army,  acting 
through  the  Corps  of  Ekigineers,  is  pub¬ 
lishing  herewith  an  interim  final  rela¬ 
tion  which  prescribes  the  policies,  prac¬ 
tice,  and  procedures  to  be  followed  in 
the  pr<x;esslng  of  Department  of  the 
Army  permits  for  acti\dties  in  navigable 
or  ocean  waters  including  the  discharge 
of  dredged  or  fill  material  in  navigable 
waters.  Interim  final  regulations  are  be¬ 
ing  published  in  order  to  begin  immedi¬ 
ately  to  implement  a  permit  program 
under  Section  404  of  the  FWPCA  in  those 
waters  which  will  be  included  in  the 
Corps  regulatory  jurisdiction  as  a  result 
of  the  decision  in  NRDC  v.  Callaway. 
However,  while  this  regulation  becomes 
effective  July  25,  1975,  there  will  be  an 
additional  comment  period  of  90  days  in 
order  that  the  public  can  comment  fur¬ 
ther  on  any  of  its  provisions.  Thereafter, 
these  comments  will  be  reviewed  and  the 
regvilaticm  m(xlified,  if  necessary. 

The  development  of  a  permit  program 
to  regulate  the  discharge  of  dredged  ma¬ 
terial  and  fill  material  in  all  waters  of 
the  United  States  has  been  the  subject 
of  intensive  discussions  between  the 
Corps  of  Engineers  and  the  Environ¬ 
mental  Protection  Agency  since  the  de¬ 
cision  in  NRDC  v.  Callaway.  We  have 
worked  together  in  an  effort  to  develop 
a  program  that  is  manageable,  responsive 
to  the  concerns  of  protecting  vital  na¬ 
tional  water  resources  from  destruction 
through  irresponsible  and  Irreversible 
decisions,  and  sensitive  to  the  often  con- 
filcting  needs  and  desires  of  people  who 
utilize  these  resources.  We  have  at¬ 
tempted  to  create  a  program  that  rec¬ 
ognizes  the  need  to  Interweave  all  con¬ 
cerns  of  the  public — environmental, 
social,  and  economic — in  the  decision¬ 
making  process;  that  recognizes  that 
present  limitations  on  manpower  pre¬ 
clude  its  immediate  implementation 
throughout  the  country;  and  that  we  be¬ 
lieve  to  be  responsive  to  the  overall  ob¬ 
jectives  and  needs  of  the  Federal  Water 
Pollution  Control  Act  to  the  extent  that 
the  law  now  allows. 

We  recognize  that  this  program.  In 
its  effort  to  protect  water  quality  to  the 
full  extent  of  the  commerce  clause,  will 
extend  Federal  regulation  over  dis¬ 
charges  of  dredged  or  fill  material  to 
many  areas  that  have  never  before  been 
subject  to  Federal  permits  or  to  this  form 
of  water  quality  protection.  We  therefore 
strongly  urge  the  public  to  review  and 
comment  further  on  this  interim  final 
regulation  in  order  that  it  can  be  ifiodi- 
fied,  where  necessary  and  legally  permis¬ 
sible,  to  fully  address  your  concerns,  de¬ 
sires,  goals,  and  objectives.  TO  assist  you 
In  your  analysis  and  understanding  of 
this  regulation,  representatives  from  the 
Corps  of  Engineers  Intend  to  travel 
throughout  the  country  during  the  next 
90  days  and  conduct  public  hearings  on 
this  regulation.  We  urge  your  participa¬ 
tion  in  these  hearings  when  they  are 
s(dieduled  In  your  area. 


As  we  move  into  this  new  program,  we 
also  urge  your  support  and  understand¬ 
ing.  To  the  extent  that  enforcement  of 
its  provisions  becomes  necessary,  the 
Corps  of  Engineers  intends  to  request 
the  Department  of  Justice  and  the  En¬ 
vironmental  Protection  Agency  to  take 
appropriate  action.  However,  we  intend 
to  pursue  a  reasonable  enforcement  pro¬ 
gram  over  these  activities  that  have 
never  before  been  subject  to  Federal  reg¬ 
ulation,  relying  initially  on  an  intensive 
public  information  campaign  to  make 
the  public  aware  of  the  requirements  of 
Section  404  of  the  FWPCA.  It  is  our  de¬ 
sire  and  intention  to  work  closely  with 
the  Department  of  Justice  and  the  En¬ 
vironmental  Protection  Agency  to 
achieve  this  purpose. 

On  May  6,  1975,  the  Environmental 
Protection  Agency,  in  conjimction  with 
the  Department  of  the  Army,  published 
proposed  guidelines  for  public  comment 
which  are  required  by  section  404(b)  of 
the  FWPCA  in  the  review  of  a  permit 
application  for  the  discharge  of  dredged 
or  fill  material.  It  is  anticipated  that  final 
guidelines  will  be  published  about 
August  15,  1975.  During  the  interim,  the 
present  procedures  will  be  utilized  by 
Corps  District  Engineers  in  the  review 
of  permit  applications  for  the  discharge 
of  dredged  or  fill  material  in  navigable 
waters. 

There  follows  a  brief  discussion  of  the 
pertinent  sections  of  this  regulation 
which  address  the  discharge  of  dredged 
or  fill  material  in  navigable  waters: 

Paragraph  (d)  (2) :  This  paragraph  de¬ 
fines  the  term  “navigable  waters”  and  in 
so  doing  identifies  those  waters  of  the 
United  States  which  are  subject  to  Corps 
Jiuisdictlon  under  section  404  of  the 
FWPCA. 

With  respect  to  the  coastal  regions  of 
the  coimtry,  Ctorps  jurisdiction  would  ex¬ 
tend  to  all  coastal  waters  subject  to  the 
ebb  and  fiow  of  the  tide  shcH-eward  to 
their  mean  high  water  mark  (mean 
higher  high  water  mark  on  the  Pacific 
Coast)  and  also  to  all  wetlands,  mudflats, 
swamps,  and  similar  areas  whi(^  are  con¬ 
tiguous  or  adjacent  to  coastal  waters. 
This  would  Include  wetlands  periodically 
Immdated  by  saline  or  brackish  waters 
that  are  characterized  by  the  presence 
of  salt  water  vegetation  capable  of 
growth  and  reproduction,  and  also  wet¬ 
lands  (including  marshes,  shallows, 
swamps  and  similar  areas)  that  are  pe¬ 
riodically  inundated  by  freshwater  and 
normally  characterized  by  the  prevalence 
of  vegetation  that  requires  saturated  soil 
conditions  for  growth  and  reproduction. 
In  months  to  come,  we  intend  to  pifiilish 
a  list  of  fresh,  brackish,  and  salt  water 
vegetation  that  can  be  used  as  one  of 
the  indicators  in  determining  the  extent 
of  Corps  jurisdiction  in  these  areas. 

With  respect  to  the  inland  areas  of  the 
country.  Corps  jurisdiction  imder  Sec¬ 
tion  404  of  the  FWPCA  would  extend  to 
all  rivers,  lakes,  and  streams  that  are 
navlgrable  waters  of  the  United  States, 
to  all  tributaries  (primary,  secondary, 
tertiary,  etc.)  of  navigable  waters  of  the 
United  States,  and  to  all  Interstate 
waters.  In  addition.  Corps  Jurisdiction 
would  extend  to  those  waters  located  en- 
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tirely  within  one  state  that  are  utilized  by 
Interstate  travelers  for  water  related  rec¬ 
reational  purposes,  or  to  remove  fish  for 
sale  in  Interstate  commerce,  or  fw  indus¬ 
trial  purposes  or  the  production  of  agri¬ 
cultural  commodities  sold  or  transported 
in  Interstate  commerce.  Corps  Jurisdic¬ 
tion  over  these  water  bodies  would  extend 
landward  to  their  ordinary  high  water 
mark  and  up  to  their  headwaters,  as  well 
as  to  all  contiguous  or  adjacent  wetlands 
to  these  waters  adiich  are  periodically 
inundated  by  freshwater,  brackish  water, 
or  salt  water  and  are  characterized  by 
the  prevalence  of  aquatic  vegetation,  as 
described  in  the  preceding  paragraph, 
that  are  capable  of  growth  and  repro¬ 
duction.  Manmade  canals  which  are  nav¬ 
igated  by  recreational  or  other  craft  are 
also  included  in  this  deflnltlwi.  Drain¬ 
age  and  irrigation  ditches  have  been 
excluded. 

We  realize  that  some  ecologically  val¬ 
uable  water  bodies  or  environmentally 
damaging  practices  may  have  been  omit¬ 
ted.  To  tnsxue  that  these  waters  are  also 
protected,  we  have  given  the  District  En¬ 
gineer  discretionary  authority  to  also 
regulate  them  on  a  case  by  case  basis. 

Paragraph  (d)  (2)  («) ;  Several  addi- 
ticmal  definitions  amplify  the  definition 
of  navigable  waters  and  are  expressed  in 
this  paragraph.  “Ordinary  high  water 
mark”,  used  as  a  measurement  point  to 
determine  the  extent  of  Federal  jurisdic¬ 
tion  In  Inland  freshwater  rivers,  streams, 
and  lakes  that  do  not  have  wetlands  con¬ 
tiguous  or  adjacent  to  Uiem,  is  estab¬ 
lished  as  that  point  on  shore  which  is 
Inundated  25%  of  the  time  (derived  by  a 
flow  duration  curve  based  on  available 
water  stage  data) . 

“Headwaters”  has  be^  defined  as  the 
point  on  a  stream  beyond  which  the  fiow 
of  the  water  body  is  normally  less  than 
five  cubic  feet  per  second.  However,  other 
factors,  such  as  the  volume  of  fiow  and 
point  and  nonpoint  source  discharge 
characteristics  in  the  area  will  also  be 
considered  in  determining  these  limits. 
Penally,  “lakes”  have  been  defined  to  in¬ 
clude  all  natural  bodies  of  water  greater 
than  five  acres  in  surface  area  and  also 
all  bodies  of  standing  water  created  by 
impounding  any  navigable  water.  This 
would  not  include  stock  watering  ponds 
and  settling  basins,  other  than  those  that 
result  from  the  impoundment  of  a  navi¬ 
gable  water. 

During  the  90  day  comment  period, 
the  public  is  urged  to  carefully  review 
these  various  definitions,  particularly 
with  respect  to  “ordinary  high  water 
mark,”  “headwaters,”  and  “lakes”  and 
fmnish  comments  and  recommended  re¬ 
visions  to  assist  in  the  develc^ment  of  a 
final  definition  of  this  term  that  Is  con- 
slstent  with  the  goals  and  objectives  of 
the  FWPCA  to  protect  water  quality. 

Paragraph  (d) «) :  The  term  "dredged 
material”  has  been  defined  to  include 
Euiy  material  that  is  excavated  or  dredged 
from  any  of  the  waters  of  the  United 
States  Identified  In  the  preceding  para¬ 
graphs.  It  would  not  Include  material 
which  is  obtained  from  some  other  source 
bejrond  a  water  of  the  United  States,  and 
also  would  not  Include  materials  pro¬ 


duced  in  normal  farming,  sllvaculture, 
and  ranching  activities  such  as  plowing, 
cultivating,  seeding,  and  harvesting. 

Paragraph  (d)  (5) :  The  term  “dis¬ 
charge  of  dredged  material’*  has  been 
added  to  the  lists  of  definitions  in  an 
effort  to  clarify  the  types  of  activities 
that  fall  under  this  term.  Under  this 
definition,  therefore,  any  material  which 
is  excavated  or  dredged  from  a  navigable 
water  and  then  reintroduced  through  a 
point  source  into  a  navigable  water 
would  fall  \mder  this  term.  The  types  of 
activities  encompassed  by  this  term 
would  include  the  depositing  into  navi¬ 
gable  waters  of  dredged  material  if  it  is 
placed  alongside  of  a  newly  dredged 
canal  which  has  been  excavated  in  a  wet¬ 
land  area.  It  would  also  Include  mainte¬ 
nance  of  these  canals  if  excavated  mate¬ 
rial  is  placed  in  navigable  waters.  Also 
included  is  the  runoff  or  overflow  from  a 
contained  land  or  water  disposal  area. 

The  term  “discharge  of  dredged  ma¬ 
terial”  does  not  Include  the  discharge  of 
pollutants  into  navigable  waters  that 
occur  during  the  subsequent  land  based 
processing  of  dredged  material  extracted 
for  commercial  use  even  though  the  op¬ 
eration  of  extracting  the  materials  its^ 
may  require  a  permit  from  the  Ck)rps  of 
Engineers  under  section  10  of  the  River 
and  Harbor  Act  of  1899.  Discharges  of 
materials  from  land  based  commercial 
washing  operations  are  regulated  under 
section  402  of  the  FWPCA. 

Paragraph  (d)  (6) :  The  term  “fill  ma¬ 
terial”  has  been  defined  to  mean  any 
pollutant  used  to  create  fill  in  the  tradi¬ 
tional  sense  of  replacing  an  aquatic  area 
with  dry  land  or  changing  the  bottom 
elevation  of  a  water  body  for  any  pur¬ 
pose.  Again,  materials  resulting  from 
normal  farming,  silviculture,  and  ranch¬ 
ing  activities,  such  as  plowing,  cultivat¬ 
ing,  seeding,  and  harvesting  for  the 
production  of  food,  fiber,  and  forest  prod¬ 
ucts,  would  not  fall  within  this  term. 
Farm  conservation  practices  such  as  ter¬ 
racing,  check  dams  and  landleveling 
would  also  not  be  regulated  unless  they 
occur  in  navigable  waters.  In  addition, 
maintenance  or  emergency  reconstruc¬ 
tion  of  existing  structures  such  as  dikes, 
dams,  or  levees,  will  not  be  regulated. 

Paragraph  (d)  (7) :  A  new  term  “dis¬ 
charge  of  fill  material”  has  been  added 
to  identify  the  types  of  activities  to  be 
regulated  under  section  404  of  the 
PPWCA  if,  and  only  if,  they  are  per¬ 
formed  in  a  navigable  water  as  that  term 
has  been  defined  in  the  regulation  and 
discussed  in  the  preceding  paragraphs. 
Those  activities  falling  ^thln  this 
term  include  site  development  fills  for 
recreational,  industrial,  commercial,  resi- 
d«itial,  and  other  uses;  causeways  or 
road  fills;  dams  and  dikes;  artificial  is¬ 
lands;  property  protection  and/or  recla¬ 
mation  devices  such  as  riprap,  groins, 
seawalls,  breakwaters,  and  bulkheads 
and  fills;  beach  nourishment;  levees; 
sanitary  landfills;  backfill  required  for 
the  placement  of  structures  such  as  sew¬ 
age  treatment  facilities,  intake  and  out¬ 
fall  pipes  associated  with  power  plants, 
and  subaqueous  utility  lines;  and  arti¬ 
ficial  reefs. 


Paragraph  (e)  (2) :  In  view  of  man¬ 
power  and  budgetary  constraints  it  is 
necessary  that  this  program  be  phased 
in  over  a  two  year  period.  Provision  for 
such  a  iriiase-in  approach  exists  in  this 
paragraph.  Thus,  under  Phase  I.  this 
regulation  would  become  immediately 
operative  in  all  coastal  waters  and  con¬ 
tiguous  or  adjacent  wetlands  as  well  as 
inland  rivers,  lakes  and  streams  that  are 
navigable  waters  of  the  United  States 
(which  the  Corps  of  Engineers  is  already 
regulating)  and  their  contiguous  or  ad¬ 
jacent  wetlands.  In  Phase  n,  which 
would  begin  on  July  1,  1976,  we  would 
continue  to  regulate  all  of  those  dis¬ 
charges  of  dredged  material  occurring  in 
those  waters  identified  in  Phase  I,  and 
also  begin  to  regulate  discharges  of 
dredged  or  fill  material  in  primary  tribu¬ 
taries  (the  main  stems  of  tributaries  di¬ 
rectly  connecting  to  navigable  waters  of 
the  United  States),  their  contiguous  or 
adjacent  wetlands,  and  all  lakes.  Finally, 
in  Phase  m,  all  discharges  of  dredged  or 
fill  material  in  navigable  waters  would 
be  regulated  after  July  1, 1977. 

We  believe  that  the  Initial  thrust  of 
this  phase-in  program  will  enable  the 
protection  of  those  wetland  and  water 
resources  areas  that  are  in  immediate 
danger  of  being  further  destroyed 
through  imregulated  develoixnent.  As 
we  move  to  implement  these  phases,  we 
will  endeavor  to  utilize  general  categori¬ 
cal  permits  to  the  maximiun  possible  ex¬ 
tent  relying  on  individual  permit  actions 
to  regulate  only  those  environmentally 
significant  activities.  We  will  also  at¬ 
tempt  to  identify  additional  categories 
of  activities  which  can  be  excluded  at 
a  later  date. 

Discharges  of  dredged  or  fill  material 
that  occur  before  a  particular  water  body 
falls  under  a  paurticular  phase  are  per¬ 
mitted  by  the  regulation  in  paragraph 
(e)(2)(i),  provided  certain  prescribed 
conditions  are  met  before  the  discharge 
occiu's.  Included  in  these  conditions  is 
the  requirement  to  obtain  a  State  water 
quality  certification  (or  to  have  the  State 
waive  its  right  to  so  certify)  and  the 
requirement  to  certify  under  section  307 
(c)  (3)  of  the  Coastal  Zone  Management 
Act  of  1972  that  the  discharge  will  be 
in  compliance  with  an  approved  coastal 
zone  management  program.  This  para¬ 
graph  does  not  automatically  exempt  aU 
discharges  of  dredged  or  fill  material  not 
covered  by  a  particular  phase  from  the 
permitting  requirements  of  this  regula¬ 
tion,  for  it  still  gives  the  District  Engi¬ 
neer  the  option  of  exercising  jurisdiction 
over  any  activity  involving  the  discharge 
of  dredged  or  fill  material  in  those  cases 
where  the  activity  will  have  a  significant 
impact  on  the  environment. 

Paragraph  (c)(2)(i«):  This  para¬ 
graph  “grandfathers”  all  discharges  of 
dredged  or  fill  material  in  waters  other 
than  navigable  waters  of  the  United 
States  which  were  completed  before  the 
date  of  this  regulation  and  also  permits 
any  discharge  of  dredged  or  flU  material 

less  than  500  cubic  yards  which  was 
commenced  before  the  date  of  this  regu¬ 
lation  and  is  completed  within  six 
months.  This  500  cubic  yard  exnnption 
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to  the  requimnents  of  this  regulation 
only  pertains  to  a  single  and  complete 
project,  and  would  not  encompass  cu¬ 
mulative  discharges  of  dredged  or  fill 
material,  each  less  than  500  cubic  yards, 
in  a  large  number  of  projects  which  com¬ 
prise  and  are  associated  with  a  complete 
plan  of  development.  The  term  “com¬ 
menced”  as  us^  in  this  paragraph  is 
satisfied  if  there  has  been  some  discharge 
of  dredged  or  fill  material  at  a  specified 
disposal  site  or  the  entering  into  a  writ¬ 
ten  contract  to  do  such  before  the  date 
of  the  rc^rulation.  The  “grandfathering” 
of  these  activities  does  not  avoid  the 
legal  requironent  to  comply  with  the 
State  water  quality  certification  require¬ 
ments  of  secticm  401  of  the  PWPCA  or 
to  furnish  a  coastal  zone  management 
certification,  however. 

Paraoraph  (e)(2)(iv):  This  para¬ 
graph  permits,  (without  the  need  for  the 
processing  of  a  individual  permit  appli¬ 
cation  through  the  procediues  in  the 
regulation),  minor  bulkheads  and  fills 
that  are  constructed  in  waters  other  than 
navigable  waters  of  the  United  States 
provided  they  are  less  than  500  feet  in 
length,  constructed  for  property  protec¬ 
tion,  and  involve  the  discharge  of  less 
than  an  average  of  one  cubic  yard  per 
running  foot.  However,  while  these  types 
of  discharges  are  permitted  through  the 
regulation,  conditions  have  also  been  Im- 
p>osed  that  must  be  met  before  the  dis¬ 
charge  can  occur  (including  the  need  to 
obtain  a  water  quality  certification  and 
furnish  a  coastal  zone  management  cer¬ 
tification).  In  addition,  the  District 
Engineer  can  still  exercise  jurisdiction 
over  these  activities  in  those  cases  where 
he  determines  that  the  discharge  will 
have  a  significant  impact  <m  the  environ¬ 
ment. 

We  believe  that  this  administrative 
mechanism  of  authorizing  this  type  of 
activity  through  the  regulation  is  essen¬ 
tial  in  order  to  make  this  program  man¬ 
ageable  from  a  manpower  and  resources 
point  of  view,  and  stiU  protect  the  aquatic 
environment.  In  addition,  it  serves  as  a 
mechanism  to  alleviate  the  administra¬ 
tive  bxirdens  which  are  encountered  in 
the  normal  processing  of  individual  per¬ 
mits.  To  this  end,  we  intend  to  rely 
heavily  on  the  general  public  to  bring  to 
the  attention  of  the  District  Engineer 
those  minor  bulkhead  and  fill  activities 
which,  while  falling  within  the  protec¬ 
tion  of  this  paragraph,  should  be  regu¬ 
lated  on  a  case  by  case  basis. 

Paragraph  (e)  (4) :  Activities  of  Fed¬ 
eral  agencies  that  involve  the  discharge 
of  dredged  material  or  of  fill  material 
into  navigable  waters  are  not  exempt 
from  the  provisions  of  this  regulation. 
Activities  of  the  Corps  of  Engineers  in¬ 
volving  such  discharges  are  reviewed  and 
regulated  piusuant  to  the  policies  and 
procedures  expressed  in  Title  33  of  the 
Code  of  Federal  Regulations,  Part 
209.145. 

Paragraph  if)  (3) ;  We  believe  there  Is 
considerable  merit  in  having  the  States 
become  directly  involved  in  the  decision¬ 
making  process  to  the  maximum  extent 
possible  under  the  law.  Indeed,  many 
states  already  have  ong(^ng  permit  pro¬ 


grams  which  address  many,  and,  in  some 
cases  all,  of  the  concerns  which  are  ad¬ 
dressed  in  the  Corps  decision-making 
process.  Three  ways  will  be  used  to  in¬ 
volve  the  States  in  this  decision-making 
process.  We  have  embodied  these  three 
mechanisms  in  an  effort  to  make  the 
program  manageable  and  publicly  ac¬ 
ceptable,  and  in  response  to  the  over¬ 
whelming  niunber  of  comments  which 
supported  the  basic  concept. 

First,  since  each  discharge  of  dredged 
or  fill  material  into  a  navigable  water  is, 
in  effect,  the  discharge  of  a  pollutant 
into  the  water,  a  State  water  quality  cer¬ 
tification  is  required  under  section  401 
of  the  FWPCA  before  that  discharge  can 
be  lawfully  undertaken.  Provision  has 
therefore  been  made  in  the  opening  para¬ 
graph  of  this  section  to  indicate  this  legal 
requirement.  Thus,  any  State  may  cause 
the  denial  of  a  section  404  permit  if  it 
chooses  to  deny  a  water  quality  certifica¬ 
tion.  Similar  situations  also  exist  in 
those  states  with  approved  coastal  zone 
management  plans :  An  individual  in 
states  with  such  plans  must  also  certify 
that  his  activity  will  comply  with  the  ap¬ 
proved  plan.  On  the  other  hand,  where 
the  state  does  not  have  such  a  certifica¬ 
tion  program  or  delays  the  processing 
of  its  certification,  we  will  stiU  begin  to 
process  the  section  404  permit.  In  absence 
of  a  timely  response  from  the  State,  the 
section  404  permit  will  be  processed  to  a 
conclusion. 

Second,  we  are  mindful  that  many 
states  have  existing  permit  programs  to 
regulate  the  same  types  of  activities  that 
will  be  regulated  through  section  404  of 
the  FWPCA  by  the  Corps  of  Engineers. 
To  the  extent  possible,  it  is  om-  desire  to 
support  the  state  in  its  decision.  Thus, 
where  a  state  denies  a  permit,  the  Corps 
will  not  issue  a  section  404  permit.  On  the 
other  hand,  if  a  state  issues  a  permit,  the 
Corps  would  not  deny  its  permit  unless 
there  are  overriding  national  factors  of 
the  public  interest  which  dictate  such 
action.  We  believe  that  this  typ>e  of  situa¬ 
tion  can  be  kept  to  a  minimum  provided 
the  State’s  permit  program  has  built 
into  it  the  policies,  procedures,  goals, 
requirements,  and  objectives  embodied 
in  the  Corps  permit  program  and  the 
national  legislation  which  molded  and 
supports  it.  This  would  include,  for  ex¬ 
ample.  the  concerns  and  requirements  of 
the  National  Environmental  Policy  Act, 
the  Fish  and  Wildlife  Coordination  Act, 
Ihe  Endangered  Species  Act,  the  Coastal 
Zone  Management  Act,  and  the  FWPCA. 
In  view  of  this  objective,  a  section  404 
permit  will  generally  be  issued  following 
a  favorable  State  determination  mUess 
overriding  national  factors  of  the  public 
interest  are  revealed  during  the  final 
processing  of  the  section  404  permit  ap¬ 
plication  and  provided  the  concerns,  pol¬ 
icies,  goals,  and  requirements  expressed 
in  the  above  cited  statutes,  the  Corps 
policies,  and  the  guidelines  have  been 
address^.  In  those  States  without  any 
t3rpe  of  permit  program  to  regulate  the 
types  of  activities  envisioned  by  section 
404,  we  believe  that  the  objectives  ex¬ 
pressed  in  this  subparagraph  should  give 
them  guidance  in  the  formulation  of 


their  respective  programs  should  they 
choose  to  do  so. 

Finally,  provision  has  been  made  in 
subparagraph  (v)  of  this  section  to  allow 
the  District  Engineer  to  enter  into  an 
agreement  with  those  States  having  on¬ 
going  permit  programs  which  would  en¬ 
able  joint  processing  of  the  Department 
of  the  Army  and  the  state  permit  appli¬ 
cation  to  an  independent  conclusion  by 
each  entity.  This  would  include  joint 
public  notices,  joint  public  hearings,  and 
the  joint  development,  review,  and  analy¬ 
sis  of  information  which  leads  to  the 
final  decision  on  a  permit  application. 
We  strongly  encourage  States  to  work 
with  our  District  Engineers  in  this  effort 
for  we  feel  that  this  Is  a  valuable  mech¬ 
anism  to  make  this  program  manageable 
and  publicly  acceptable  as  well  as  a 
means  to  avoid  unnecessary  duplication 
of  effort. 

Paragraph  (i)  (2)  (ix) ;  We  have  also 
adopted  a  procedure,  found  in  this  para¬ 
graph,  to  process  general  permits  for  cer¬ 
tain  clearly  described  categories.  A  gen¬ 
eral  permit  once  Issued  would  preclude 
the  need  for  any  further  permit  for 
similar  woric  and  would  prescribe  condi¬ 
tions  to  be  followed  in  the  future  per¬ 
formance  of  such  work.  We  hope  this 
mechanism  will  go  far  in  making  our  en¬ 
tire  regulatory  program  administra¬ 
tively  manageable,  and  we  wiU  attempt  to 
use  the  general  permit  for  many  cate¬ 
gories  in  Phases  II  and  m  prior  to  the 
effective  date  of  those  phases.  We  intend 
to  urge  our  District  Engineers  to  utilize 
this  mechanism  as  often  as  possible,  and 
we  request  that  those  Federal  agencies, 
organizations,  and  members  of  the  pub¬ 
lic  who  review  and  comment  on  public 
notices  for  general  permits  do  so  in  a 
spirit  of  cooperatiem,  constructive  criti¬ 
cism  and  suggestion. 

During  the  next  90  days,  comments 
addressing  this  interim  final  regtUation 
should  be  submitted  in  writing  to  the 
Chief  of  Engineers,  Forrestal  Building, 
Washington.  D.C.  20314,  ATTN:  DAEN- 
CWO-N, 

It  is  hereby  certified  that  the  economic 
and  infiationary  impacts  of  this  regula¬ 
tion  have  be^  carefully  evaluated  in  ac¬ 
cordance  with  OMB  Circular  A-107. 

Dated;  July  22, 1975. 

Robsbt  B.  Hughis, 
Colonel.  Corps  of  Engineers,  As¬ 
sistant  Chief.  Construction- 
Operations.  Directorate  of 
Civil  Works. 

§  209.120  Permits  for  activities  in  Navi¬ 
gable  Waters  or  Ocean  Waters. 

(a)  Purpose.  This  regulation  pre¬ 
scribes  the  policy,  practice,  and  procedure 
to  be  followed  by  all  Cori>s  of  Engineers 
installations  and  activities  in  connection 
with  applications  for  permits  authorizing 
structures  and  work  in  or  affecting  nav¬ 
igable  waters  of  the  United  States,  the 
discharge  of  dredged  or  fill  material  into 
navigable  waters,  and  the  transportation 
of  dredged  material  for  the  purpose  of 
dumping  it  into  ocean  waters. 

(b)  Laws  requiring  authorization  of 
structures  or  toork.  (1)  Section  9  of  the 
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River  and  Harbor  Act  approved  March  3, 
1899  (30  Stat.  1151;  33  n.S.C.  401)  pro¬ 
hibits  the  construction  of  any  dam  or 
dike  across  any  navigable  water  of  the 
United  States  in  the  absence  of  Congres- 
sional.consent  and  approval  of  the  plans 
by  the  Chief  of  Engineers  and  the  l^re- 
tary  of  the  Army.  Where  the  navigable 
portions  of  the  waterbody  lie  wholly 
within  the  limits  of  a  single  State,  the 
structure  may  be  built  under  authority  of 
the  legislature  of  that  State,  if  the  loca¬ 
tion  and  plans  or  any  modification 
thereof,  are  approved  by  Uie  Chief  of  En¬ 
gineers  and  by  the  Secretary  of  the  Army. 
The  instnunent  of  authorization  is  desig¬ 
nated  a  permit.  Section  9  also  pertains  to 
bridges  and  causeways  but  the  authority 
of  the  Secretary  of  the  Army  and  Chief 
of  Engineers  with  respect  to  bridges  and 
causeways  was  transferred  to  the  Secre¬ 
tary  of  Transportation  under  the  De¬ 
partment  of  Transportation  Act  on  Oc¬ 
tober  16.  1966  (80  Stat.  941,  49  U.S.C. 
1165g(6)  (A)). 

(2)  Section  10  of  the  River  and  Harbor 
Act  approved  March  3,  1899  (30  Stat. 
1151;  33  U.S.C.  403)  prohibits  the  un¬ 
authorized  obstruction  or  alteration  of 
any  navigable  water  of  the  United  States. 
The  construction  of  any  structure  in  or 
over  any  navigable  water  of  the  United 
States,  the  excavation  from  or  depositing 
of  material  in  such  waters,  or  the  accom¬ 
plishment  of  any  other  work  affecting  the 
course,  location,  condition,  or  capacity 
of  such  waters  are  imlawful  unless  the 
work  has  been  recommended  by  the  C!hlef 
of  Engineers  and  authorized  by  the  Sec¬ 
retary  of  the  Army.  The  Instrument  of 
authorization  is  designated  a  permit  or 
letter  of  permission.  The  authority  of  the 
Secretary  of  the  Army  to  prevent  ob¬ 
structions  to  navigation  in  the  navigable 
waters  of  the  United  States  was  extended 
to  artificial  islands  and  fixed  structm^ 
located  on  the  outer  continental  shelf  by 
section  4(f)  of  the  Outer  Continental 
Shelf  Lands  Act  of  1953  (67  Stat.  463; 
43U.S.C.  1333(f)). 

(3)  Section  11  of  the  River  and  Harbor 
Act  approved  March  3,  1899  (30  Stat. 
1151;  33U.S.C.  404)  authorizes  the  Secre¬ 
tary  of  the  Army  to  establish  harbor  Unes 
channelward  of  which  no  piers,  wharves, 
bulkheads,  or  other  worlu  may  be  ex¬ 
tended  or  deposits  made  without  approval 
of  the  Secretary  of  the  Army.  Regula¬ 
tions  (ER  1145-2-304)  have  been  pro¬ 
mulgated  relative  to  this  authority  and 
published  at  9  209.150.  By  policy  stated  in 
those  regulations  effective  May  27,  1970, 
harbor  lines  are  guidelines  only  for  defin¬ 
ing  the  offshore  limits  of  structures  and 
fills  insofar  as  they  impact  on  navigation 
Interests.  Except  as  provided  in  para¬ 
graph  (e)  (1)  of  this  section  below,  per¬ 
mits  for  work  shoreward  of  those  lines 
must  be  obtained  in  accordance  with  sec¬ 
tion  10  of  the  same  Act,  cited  above. 

(4)  Section  13  of  the  River  and  Har¬ 
bor  Act  approved  March  3, 1899  (30  Stat. 
1152;  33  UB.C.  407)  provides  that  the 
Secretary  of  the  Army,  whenever  the 
Chief  of  Engineers  determines  that  an¬ 
chorage  and  navigation  will  not  be  in¬ 
jured  thereby,  may  permit  the  discharge 
of  refuse  into  navigable  waters.  In  the 


absence  of  a  permit,  such  discharge  of 
refuse  is  prohibited.  While  the  prohibi¬ 
tion  of  this  section,  known  as  the  Refuse 
Act.  is  still  in  effect,  the  permit  authority 
of  the  Secretary  of  the  Army  has  been 
superseded  by  the  permit  authority  pro¬ 
vided  the  Administrator,  Environmental 
Protection  Agency,  under  sections  402 
and  405  of  the  Federal  Water  Pollution 
Control  Act  (PL  92-500.  86  Stat.  816,  33 
U.S.C.  1342  and  1345). 

(5)  Section  14  of  the  River  and  Har¬ 
bor  Act  approved  March  3,  1899  (30 
Stat.  1152;  33  U.S.C.  408)  provides  that 
the  Secretary  of  the  Army  on  the  recom¬ 
mendation  of  the  Chief  of  Engineers  may 
grant  permission  for  the  temporary  oc¬ 
cupation  or  use  of  any  sea  wall,  btUkhead. 
Jetty,  dike,  levee,  wharf,  pier,  or  other 
work  built  by  the  United  States.  This 
permission  will  be  granted  by  an  appro¬ 
priate  real  estate  instrument  in  accord¬ 
ance  with  existing  real  estate  regiilatlons. 

(6)  Section  1  of  the  River  and  Harbor 
Act  of  Jime  13.  1902  (32  Stat.  371;  33 
U.S.C.  565)  allows  any  persons  or  cor¬ 
porations  desiring  to  improve  any  navi¬ 
gable  river  at  their  own  expense  and  risk 
to  do  so  upon  the  approval  of  the  plans 
and  specifications  by  the  Secretary  of 
the  Aimy  and  the  Chief  of  Engineers. 
Improvements  constructed  under  this 
authority,  which  are  primarily  in  Federal 
project  areas,  remain  subject  to  the  con¬ 
trol  and  supervision  of  the  Secretary  of 
the  Army  and  the  Chief  of  Engineers. 
The  instrument  of  authorization  is 
designated  a  permit. 

(7)  Section  404  of  the  Federal  Water 
Pollution  Control  Act  (PL  92-500,  86 
Stat.  816,  33  U.S.C.  1344)  authorizes  the 
Secretary  of  the  Army,  acting  through 
the  Chief  of  Engineers,  to  issue  permits, 
after  notice  and  opportiuilty  for  public 
hearings,  for  the  discharge  of  dredged 
or  fill  material  into  the  navigable  waters 
at  specified  disposal  sites.  The  selection 
of  disposal  sit^  will  be  in  accordance 
with  guidelines  developed  by  the  Admin¬ 
istrator  of  the  Environmental  Protec¬ 
tion  Agency  (EPA)  in  conjimction  with 
the  Secretary  of  the  Army.  Furthermore, 
the  Administrator  can  prohibit  or  restrict 
the  use  of  any  defined  area  as  a  disposal 
site  whenever  he  determines,  after  notice 
and  opportiuilty  for  public  hearings,  that 
the  discharge  of  such  materials  into  such 
areas  wUl  have  an  luiacceptable  adverse 
effect  on  municipal  water  supplies,  shell 
fish  beds  and  fishery  areas,  wildlife  or 
recreational  areas. 

(8)  Section  103  of  the  Marine  Protec¬ 
tion.  Research  and  Sanctuaries  Act  of 
1972  (PL  92-532,  86  Stat.  1052,  33  U.S.C. 
1413)  authorizes  the  Secretary  of  the 
Army  to  issue  permits,  after  notice  and 
opportunity  for  public  hearings,  for  the 
transportation  of  dredged  material  for 
the  purpose  of  dumping  it  in  ocean  wa¬ 
ters.  However,  similar  to  the  EPA  Ad¬ 
ministrator’s  limiting  authority  cited  in 
paragraph  (b)(7)  of  this  section,  the 
Administrator  can  prevent  the  issuance 
of  a  permit  under  this  authority  if  he 
finds  that  the  dumping  of  the  material 
will  result  in  an  unacceptable  adverse 
Impact  on  municipal  water  supplies. 


shellfish  beds,  wildlife,  fisheries  or  rec¬ 
reational  areas. 

(9)  The  New  York  Harbor  Act  of 
June  29, 1888,  as  amended  (33  UB.C.  441 
et  seq.)  provides  for  the  issuance  of  per¬ 
mits  by  the  Supervisors  of  the  New  York, 
Baltimore,  and  Hampton  Roads  Harbors 
for  the  transportation  upon  and/or  dis¬ 
charge  in  those  harbors  of  a  variety  of 
materials  including  dredgings,  sludge 
and  acid.  The  District  Exiglneers  of  New 
York,  Baltimore  and  Norfolk  have  been 
designated  the  Supervisors  of  these  har¬ 
bors,  respectively.  However,  section  511 
(b)  of  the  Federal  Water  Pollution  Con¬ 
trol  Act  (PL  92-500,  86  Stat.  816)  pro¬ 
vides  that  the  discharge  of  these  mate¬ 
rials  into  navigable  waters  shall  be  regu¬ 
lated  pursuant  to  that  Act  and  not  the 
New  York  Harbor  Act  except  as  to  the 
effect  on  navigation  and  anchorage.  In 
addition,  section  106(a)  of  the  Marine 
Protection,  Research  and  Sanctusuries 
Act  of  1972  (PL  92-532,  86  Stat.  1052) 
provides  that  all  permits  for  discharges 
in  ocean  waters  shall  only  be  Issued  in 
accordance  with  the  Act  after  April  23, 
1973.  Therefore,  the  supervisors  of  these 
three  harbors  will  no  longer  issue  permits 
under  the  authority  of  the  New  York 
Harbor  Act,  as  amended,  for  transporta¬ 
tion  and/or  discharge  of  these  materials. 

(c)  Related  Legislation.  (1)  Section 
401  of  the  Federal  Water  Pollution  Con¬ 
trol  Act  (PL  92-500;  86  Stat.  816,  33 
U.S.C.  1411)  requires  any  applicant  for 
a  Federal  license  or  permit  to  conduct 
any  activity  which  may  result  in  a  dis¬ 
charge  into  navigable  waters  to  obtain 
a  certification  from  the  State  in  which 
the  discharge  originates  or  will  originate, 
or,  if  appropriate,  from  the  interstate 
water  pollution  control  agency  having 
Jurisdiction  over  the  navigable  waters  at 
the  point  where  the  discharge  originates 
or  will  originate,  that  the  discharge  will 
comply  with  the  applicable  efBuoit  limi¬ 
tations  and  water  quality  standards.  A 
certification  obtained  for  the  construc¬ 
tion  of  any  facility  must  also  pertain  to 
the  subsequent  operation  of  the  facility. 

(2)  Section  307(c)(3)  of  the  Coastal 
Zone  Management  Act  of  1972  (PL  92- 
583,  86  Stat.  1280,  16  U.S.C.  1456(c)(3)) 
requires  any  applicant  for  a  Federal  li¬ 
cense  or  permit  to  conduct  an  activity 
affecting  land  or  water  uses  in  the  State’s 
coastal  zone  to  furnish  a  certification 
that  the  proposed  activity  will  comply 
with  the  State’s  coastal  zone  manage¬ 
ment  program.  Generally,  no  permit  will 
be  Issued  until  the  State  has  concurred 
with  the  applicant’s  certification.  This 
provision  becomes  effective  upon  approv¬ 
al  by  the  Secretary  of  Commerce  of  the 
State’s  coastal  z(xie  management  pro¬ 
gram. 

(3)  Section  302  of  the  Marine  Pro¬ 
tection,  Research,  and  Sanctuaries  Act 
of  1972  (Pub.  L.  92-532,  86  Stat.  1052,  16 
U.S.C.  1432)  authorizes  the  Secretary  of 
Commerce,  after  consultation  with  other 
interested  Federal  agencies  and  with  the 
approval  of  the  President,  to  designate 
as  marine  sanctuaries  those  areas  of  the 
ocean  waters  or  of  the  Great  Lakes  and 
their  connecting  waters  or  of  other 
coastal  waters  which  he  determines  nec¬ 
essary  for  the  purpose  of  preserving  or 
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restoring  such  areas  for  their  conser¬ 
vation,  recreational,  ecological,  or  es¬ 
thetic  values.  After  designating  such  an 
area,  the  Secretary  of  Commerce  shall  Is¬ 
sue  regulations  to  ctmtrol  any  activities 
within  the  area.  Activities  in  the  sanc¬ 
tuary  authorized  under  other  authorities 
are  valid  only  if  the  Secretary  of  Com¬ 
merce  certifies  that  the  activities  are 
consistent  with  the  piuposes  of  Title 
in  of  the  Act  and  can  be  carried  out 
withto  the  regulations  for  the  sanctuary. 

(4)  The  National  Environmental  Pol¬ 
icy  Act  of  1969  (42  U.S.C.  4321-4347)  de¬ 
clares  the  national  policy  to  encourage 
a  productive  and  enjoyable  harmony  be¬ 
tween  man  and  his  environment.  Section 
102  of  that  Act  directs  that  “to  the  fullest 
extent  possible:  (1)  the  policies,  regula¬ 
tions,  and  public  laws  of  the  United 
States  shall  be  interpreted  and  adminis¬ 
tered  in  accordance  with  the  policies  set 
forth  in  this  Act,  and  (2)  all  agencies  of 
the  Federal  Gtovernment  shall  •••  in¬ 
sure  that  pres«itly  unquantified  envi¬ 
ronmental  amenities  and  values  may  be 
given  appropriate  consideration  in  de¬ 
cision  making  along  with  economic  and 
technical  considerations  *  *  *.”  See  also 
paragraph  (1)(1)  of  this  section  on  en¬ 
vironmental  statements. 

(5)  The  Pish  and  Wildlife  Act  of  1956 
(16  U.S.C.  742a,  et  seq.),  the  Migratory 
Marine  Game-Fish  Act  (16  U.S.C.  760c- 
760g)  and  the  Pish  and  Wildlife  Coor¬ 
dination  Act  (16  U.S.C.  661-666C)  and 
other  acts  express  the  concern  of  Con¬ 
gress  with  the  quality  of  the  aquatic  en¬ 
vironment  as  it  affects  the  conservation, 
improvement  and  enjoyment  of  fish  and 
wildlife  resources.  Reorganization  Plan 
No.  4  of  1970  transferred  certain  func¬ 
tions,  including  certain  fish  and  wildUfe- 
water  resources  coordination  responsi¬ 
bilities.  from  the  Secretary  of  the  In¬ 
terior  to  the  Secretary  of  Commerce.  Un¬ 
der  the  Fish  and  Wildlife  Coordination 
Act  and  Reorganization  Plan  No.  4,  any 
Federal  Agency  which  proposes  to  con¬ 
trol  or  modify  any  body  of  water  must 
first  ccmsult  with  the  United  States  Fish 
and  Wildlife  Service,  the  National  Ma¬ 
rine  Fisheries  Service,  as  appropriate, 
and  with  the  head  of  the  appropriate 
State  agency  exercising  administration 
over  the  wildlife  resources  of  the  affected 
State. 

(6)  The  Federal  Power  Act  of  1920 
(41  Stat.  1063;  16  U.S.C.  791a  et  seq.). 
as  amended,  authorizes  the  Federal  Pow¬ 
er  Commission  (FPC)  to  issue  licenses 
for  the  construction,  operation  and 
maintaining  of  dams,  water  conduits, 
reservoirs,  power  houses,  transmission 
lines,  and  other  physical  structures  of  a 
power  project.  However,  where  such 
structures  will  affect  the  navigable  ca¬ 
pacity  of  any  navigable  waters  of  the 
United  States  (as  defined  in  16  U.S.C. 
796),  the  plans  for  the  dam  or  other 
physical  structures  affecting  navigation 
must  be  approved  by  the  Chief  of  Engi¬ 
neers  and  the  Secretary  of  the  Army.  In 
such  cases,  the  interests  of  navigation 
should  nornuilly  be  protected  by  a  recom¬ 
mendation  to  the  FPC  for  the  inclusion 
of  appropriate  provisions  in  the  FPC  li¬ 
cense  rather  than  the  issuance  of  a  sep¬ 
arate  Department  of  the  Army  permit 


under  33  U.S.C.  401  et  seq.  As  to  any 
other  activities  in  navigable  waters  not 
constituting  constructl<m,  operation  and 
maintenance  of  physical  structures  li¬ 
censed  by  the  FPC  under  the  Federal 
Power  Act  of  1920,  as  amended,  the 
provisions  of  33  U.S.C.  401  et  seq.  re¬ 
main  fully  applicable.  In  all  cases  in¬ 
volving  the  discharge  of  dredged  or  fill 
material  into  navigable  waters  or  the 
transportation  of  dredged  material  for 
the  purpose  of  dumping  in  ocean  waters. 
Department  of  the  Army  permits  under 
section  404  of  the  Federal  Water  Pollu¬ 
tion  Control  Act,  or  under  section  103 
of  the  Marine  Protection,  Research  and 
Sanctuaries  Act  of  1972  will  be  required. 

(7)  The  National  Historic  Preserva¬ 
tion  Act  of  1966  (80  Stat.  915,  16  U.S.C. 
470)  created  the  Advisory  Council  on 
Historic  Preservation  to  advise  the  Pres¬ 
ident  and  Congress  on  matters  involving 
historic  preservation.  In  performing  its 
function  the  Council  is  authorized  to  re¬ 
view  and  comment  upon  activities  li¬ 
censed  by  the  Federal  Clovemment  wlflch 
will  have  an  effect  upon  properties  listed 
in  the  National  Register  of  Historic 
Places. 

(8)  The  Interstate  Land  Sales  Full 
Disclosure  Act  (15  U.S.C.  1701  et  seq.) 
prohibits  any  developer  or  agent  from 
seUing  or  leasing  any  lot  in  a  subdivision 
unless  the  purchaser  is  furnished  in  ad¬ 
vance  a  printed  property  report  including 
information  which  the  Secretary  of 
Housing  and  Urban  Development  may. 
by  rules  or  regulations,  require  for  the 
protection  of  purchasers.  In  the  event  the 
lot  in  question  is  in  a  wetlands  area,  the 
report  is  required  by  Housing  and  Urban 
Development  regulation  to  state  that  no 
permit  has  been  granted  by  the  Corps 
of  Engineers  for  the  development  under 
Section  10  of  the  River  Harbor  Act  of 
1899. 

(9)  Hie  Water  Resources  Planning 
Act  (42  UJS.C.  1962  et  seq.)  provides  for 
the  possible  establishment  upon  request 
of  the  Water  Resources  Council  or  a 
State  of  river  basin  water  and  related 
lamd  resources  commissions.  Each  such 
ccmimission  shall  coordinate  Federal. 
State,  Interstate,  local  and  nongovern¬ 
mental  plans  for  the  development  of 
water  and  related  land  resources  in  its 
area,  river  basin,  or  group  of  river  basins. 
In  the  event  the  proposed  Corps  of  Engi¬ 
neers  permits  to  non-govemmental  de- 
velopiers  or  other  agencies  imder  section 
10  of  the  River  and  Harbor  Act  of  1899 
and  section  404  of  the  Federal  Water  Pol¬ 
lution  Control  Act  may  affect  the  plans 
of  such  river  basin  commissions,  the  per¬ 
mits  will  be  coordinated  with  the  appro¬ 
priate  concerned  river  basin  commissions. 
The  same  is  true  of  Corps  of  Engineers 
authorizations  to  private  persons  or  cor¬ 
porations  to  improve  navigable  rivers  at 
their  own  expense  under  section  1  of  the 
River  and  Harbor  Act  of  1902. 

(d)  Definitions.  For  the  purpose  of  is¬ 
suing  or  denying  authorizations  under 
this  regulation. 

(1)  “Navigable  waters  of  the  United 
States."  The  term,  “navigable  waters  of 
the  United  States,”  is  administratively 
defined  to  mean  waters  that  have  been 


used  in  the  past,  are  now  used,  or  are 
susceptible  to  use  as  a  means  to  transport 
interstate  commerce  landward  to  their 
ordinary  high  water  mark  and  up  to  the 
head  of  navigation  as  determined  by  the 
Chief  of  Engineers,  and  also  waters  that 
are  subject  to  the  ebb  and  flow  of  the 
tide  shoreward  to  their  mean  high  water 
mark  (mean  higher  high  water  mark  on 
the  Pacific  Coast).  See  33  CFR  209.260 
(ER  1165-2-302)  for  a  more  definitive 
explanation  of  this  term. 

(2)  “Navigable  vxiters".  (i)  The  term, 
“navigable  waters,”  as  used  herein  for 
purposes  of  Section  404  of  the  Federal 
Water  Pollution  Control  Act,  is  adminis¬ 
tratively  defined  to  mean  waters  of  the 
United  States  including  the  territorial 
seas  with  respect  to  the  disposal  of  fill 
material  and  excluding  the  territorial 
seas  witii  respect  to  the  disposal  of 
dredged  material  and  shall  include  the 
following  waters: 

(a)  Coastal  waters  that  are  navigable 
waters  of  the  United  States  subject  to 
the  ebb  and  flow  of  the  tide,  shoreward 
to  their  mean  high  water  mark  (mean 
higher  high  water  mark  on  the  Pacific 
coast) ; 

(b)  All  coastal  wetlands,  mudflats, 
swamps,  and  similar  areas  that  are  con¬ 
tiguous  or  adjacent  to  oUier  navigable 
waters.  “Coastal  wetlands”  includes 
marshes  and  shallows  and  me -  ns  those 
areas  periodically  inundated  by  saline  or 
brackish  waters  and  that  are  normally 
characterized  by  the  prevalence  of  salt 
or  brackish  water  vegetation  capable  of 
growth  and  reproduction; 

(c)  Rivers,  lakes,  streams,  and  artifi¬ 
cial  water  bodies  that  are  navigable  wat¬ 
ers  of  the  United  States  up  to  their  head¬ 
waters  and  landward  to  their  ordinary 
high  water  mark; 

(d)  All  artificially  created  channels 
and  canals  used  for  recreational  or  other 
navigational  purposes  that  are  connected 
to  other  navigable  waters,  landward  to 
their  ordinary  high  water  mark; 

(e)  All  tributaries  of  navigable  waters 
of  the  United  States  up  to  their  head¬ 
waters  and  landward  to  their  ordinary 
high  water  mark; 

(/)  Interstate  waters  landward  to  their 
ordinary  high  water  mark  and  up  to  their 
headwaters; 

(g)  Intrastate  lakes,  rivers  and 
streams  landward  to  their  ordinary  high 
water  mark  and  up  to  their  headwaters 
that  are  utilized: 

(1)  By  interstate  travelers  for  water- 
related  recreational  purposes; 

(2)  For  the  removal  of  fish  that  are 
sold  in  interstate  commerce; 

(3)  For  industrial  purposes  by  indus¬ 
tries  in  interstate  commerce;  or 

(4)  In  the  production  of  agricultural 
commodities  sold  or  transported  in  in¬ 
terstate  commerce; 

(h)  Freshwater  wetlands  including 
marshes,  shallows,  swamps  and,  similar 
areas  that  are  contiguous  or  adjacent  to 
other  navigable  waters  and  that  support 
freshwater  vegetation.  “Freshwater  wet¬ 
lands"  means  those  areas  that  are  pe¬ 
riodically  inundated  and  that  are 
normally  characterized  by  the  prevalence 
of  vegetation  that  requires  saturated  soil 
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conditions  for  growth  and  reproduction ; 
and 

(t)  Iliose  other  waters  which  the  Dis¬ 
trict  E]ngineer  determines  necessitate 
regulation  for  the  protection  of  water 
quality  as  expressed  in  the  giiidelines  (40 
CFR  230) .  For  example,  in  the  case  of  in¬ 
termittent  rivers,  streams,  tributaries, 
and  perched  wetlands  that  are  not  con¬ 
tiguous  or  adjacent  to  navigable  waters 
Identified  in  paragraphs  (.a) -(h) ,  a  deci¬ 
sion  on  juris^ction  shall  be  made  by  the 
District  Engineer. 

(ii)  The  following  additional  terms 
are  defined  as  follows : 

(o)  “Ordinary  high  water  mark"  with 
respect  to  Inland  fresh  water  means  the 
line  on  the  shore  established  by  analysis 
of  all  daily  high  waters.  It  is  estab¬ 
lished  as  that  point  on  the  shore  that  is 
Inimdated  25%  of  the  time  and  is  de¬ 
rived  by  a  flow-duration  curve  for  the 
particular  water  body  that  is  based  on 
available  water  stage  data.  It  may  also 
be  estimated  by  erosion  or  easily  recog¬ 
nized  charactertistics  such  as  shelving, 
change  in  the  character  of  the  soil, 
destruction  of  terrestrial  vegeta  tion  or  its 
inability  to  grow,  the  presence  of  litter 
and  debris,  or  other  appropriate  means 
that  consider  the  characteristics  of  the 
surrounding  area; 

(b)  “Mean  high  water  mark”  with  re¬ 
spect  to  ocean  and  coastal  waters  means 
the  line  on  the  shore  established  by  the 
average  of  all  high  tides  (all  higher  high 
tides  on  the  Paclflc  Coast) .  It  is  estab¬ 
lished  by  survey  based  on  available  tidal 
data  (preferably  averaged  over  a  period 
of  18.6  years  because  of  the  variations  in 
tide).  In  the  absence  of  such  data,  less 
precise  methods  to  determine  the  mean 
high  water  mark  may  be  used,  such  as 
physical  markings  or  comparison  of  the 
area  in  question  with  an  area  having 
similar  physical  characteristics  for  which 
tidal  data  are  already  available; 

(c)  “Lakes”  means  natural  bodies  of 
water  greater  than  five  acres  In  surface 
area  and  all  bodies  of  standing  water 
created  by  the  impounding  of  navigable 
waters  Identified  in  paragraphs  (a) -(h) , 
above.  Stock  watering  p<mds  and  settling 
basins  that  are  not  created  by  such  im¬ 
poundments  are  not  included; 

id)  “Headwaters"  means  the  point  on 
the  stream  above  which  the  flow  is  nor¬ 
mally  less  than  5  cubic  feet  per  second; 
provided,  however,  the  voliune  of  flow, 
point  and  nonpoint  source  discharge 
characteristics  of  the  watershed,  and 
other  factors  that  may  impact  on  the 
water  quality  of  waters  of  the  United 
States  will  be  considered  in  determining 
this  upstream  limit;  and 

(c)  “Primary  tributaries”  means  the 
main  stems  of  tributaries  directly  con¬ 
necting  to  navigable  waters  of  the 
United  States  up  to  their  headwaters 
and  does  not  include  any  additional 
tributaries  extending  off  of  the  main 
stems  of  these  tributaries. 

(3)  “Ocean  waters”.  The  term  "ocean 
waters,"  as  defined  in  the  Marine  Pro¬ 
tection,  Research,  and  Sanctuaries  Act 
of  1972  (P.L.  92-532,  86  Stat.  1052), 
means  those  waters  of  the  open  seas  lying 
seaward  of  the  base  line  from  which  the 
territorial  sea  Is  measured,  as  provided 


for  in  the  Convention  on  the  Territorial 
Sea  and  the  Contiguous  Zone  (15  UST 
1606;  TIAS  5639). 

(4)  “Dredged  material”.  The  term 
"dredged  material"  means  material  that 
is  excavated  or  dredged  from  navigable 
waters.  The  term  does  not  Include  mate¬ 
rial  resulting  from  normal  farming,  sil- 
vaculture,  and  ranching  activities,  such 
as  plowing,  cultivating,  seeding,  and 
harvesting,  for  production  of  food,  fiber, 
and  forest  products. 

(5)  “Discharge  of  dredged  material”. 
The  term  "discharge  of  dredged  mate¬ 
rial"  means  any  addition  of  dredged 
material,  in  excess  of  one  cubic  yard 
when  used  in  a  single  or  incidental  op>era- 
tion,  into  navigable  waters.  The  term  in¬ 
cludes,  without  limitation,  the  addition 
of  dredged  material  to  a  specified  dis¬ 
posal  site  located  in  navigable  waters  and 
the  runoff  or  overflow  from  a  contained 
land  or  water  disposal  area.  Discharges 
of  pollutants  into  navigable  waters  re¬ 
sulting  from  the  onshore  subsequent 
processing  of  dredged  material  that  is 
extracted  for  any  commercial  use  (other 
than  fill)  are  not  included  within  this 
term  and  are  subject  to  section  402  of  the 
Federal  Water  Pollution  Control  Act  even 
though  the  extraction  of  such  material 
may  require  a  permit  from  the  Corps 
of  Engineers  imder  section  10  of  the 
River  and  Harbor  Act  of  1899. 

(6)  “Fill  material.”  The  term  "fill 
material"  means  any  pollutant  used  to 
create  fill  in  the  traditional  sense  of  re¬ 
placing  an  aquatic  area  with  dry  land  or 
of  changing  the  bottom  elevation  of  a 
water  body  for  any  purpose.  "Fill  mate¬ 
rial"  does  not  include  the  following: 

(i)  Material  resulting  from  normal 
farming,  silvaculture,  and  ranching 
activities,  such  as  plowing,  cultivating, 
seeding,  and  harvesting,  for  the  produc¬ 
tion  of  food,  fiber,  and  forest  products; 

(ii)  Material  placed  for  the  purpose  of 
maintenance,  including  emergency  re¬ 
construction  of  recently  damaged  parts 
of  currently  serviceable  structures  such 
as  dikes,  dams,  levees,  groins,  riprap, 
breakwaters,  causeways,  and  bridge 
abutments  or  approaches,  and  trans¬ 
portation  structures. 

(Hi)  Additions  to  these  categories  of 
activities  that  are  not  "fill"  will  be  con¬ 
sidered  periodically  and  these  regulations 
amended  accordingly. 

(7)  “Discharge  of  fill  material.”  The 
term  "discharge  of  fill  material"  means 
the  addition  of  fill  material  into  naviga¬ 
ble  waters  for  the  purpose  of  creating 
fastlands,  elevations  of  land  beneath 
navigable  waters,  or  for  impoundments 
of  water.  The  term  generally  Includes, 
without  limitation,  the  following  activ¬ 
ities:  placement  of  fill  that  is  necessary 
to  the  construction  of  any  structure  in  a 
navigable  water;  the  building  of  any 
structure  or  Impoundment  requiring 
rock,  sand,  dirt,  or  other  pollutants  for 
its  construction;  site-devdopment  fills 
for  recreational.  Industrial,  commercial, 
residential,  and  other  uses;  causeways  or 
road  fills;  dams  and  dikes;  artificial 
Islands,  property  protection  and/or  rec¬ 
lamation  devices  such  as  riprap,  groins, 
seawalls,  breakwalls,  and  bulkheads  and 


fills;  beach  nourishment;  levees;  sanitary 
landfills;  fill  for  structures  such  as  sew¬ 
age  treatment  facilities,  intake  and  out¬ 
fall  pipes  associated  with  power  plants, 
and  subaqueous  utility  lines;  and  arti¬ 
ficial  reefs. 

(8)  “Person”.  The  term  "person" 
means  any  individual,  corporation,  part¬ 
nership,  association.  State,  municipality, 
commission,  or  political  subdivision  of  a 
State,  any  interstate  body,  or  any  agency 
or  instnunentality  of  the  Federal  Gov¬ 
ernment,  other  than  the  Corps  of  Engi¬ 
neers  (see  33  CFR  209.145  for  procedures 
for  Corps  projects) , 

(9)  “Coastal  zone.”  The  term  "coastal 
zone"  means  the  coastal  waters  and  ad¬ 
jacent  shorelands  designated  by  a  State 
as  being  included  in  its  approved  coastal 
zone  management  program  under  the 
Coastal  Zone  Management  Act  of  1972. 

(e)  Activities  Requiring  Authoriza¬ 
tions.  (1)  Structures  or  work  in  naviga¬ 
ble  waters  of  the  United  States.  Depart¬ 
ment  of  the  Army  authorizations  are  re¬ 
quired  imder  the  River  and  Harbor  Act 
of  1899  (See  paragraph  (b)  of  this  sec¬ 
tion)  for  all  structures  or  work  in  navi¬ 
gable  waters  of  the  United  States  except 
for  bridges  and  causeways  (see  Appendix 
A),  the  placement  of  aids  to  navigation 
by  the  U.S.  Coast  Guard,  structures  con¬ 
structed  in  artificial  canals  within 
principally  residential  developments 
where  the  canal  has  been  connected  to  a 
navigable  water  of  the  United  States  (see 
paragraph  (g)(ll)  below),  and  activ¬ 
ities  that  were  commenced  or  completed 
shoreward  of  established  harbor  lines 
before  May  27,  1970  (see  33  CFR 
S  209.150)  other  than  those  activities  in¬ 
volving  the  discharge  of  dredged  or  fill 
material  in  navigable  waters  aft^  Octo¬ 
ber  18,  1972. 

(1)  Structures  or  work  are  in  the  navi¬ 
gable  waters  of  the  United  States  if  they 
are  within  limits  defined  in  33  CFR 
209.260.  Structures  or  work  outside  these 
limits  are  subject  to  the  provisions  of  law 
cited  in  paragraph  (b)  of  this  section 
If  those  structures  or  work  affect  the 
course,  location,  or  condition  of  the  water 
body  in  such  a  manner  as  to  significantly 
impact  on  the  navigable  capacity  of  the 
water  body.  A  tunnel  or  other  structure 
under  a  navigable  water  of  the  United 
States  is  considered  to  have  a  significant 
impact  on  the  navigable  capacity  of  the 
water  body. 

(ii)  Structures  or  work  licensed  under 
the  Federal  Power  Act  of  1920  do  not  re¬ 
quire  Department  of  the  Army  authori¬ 
zations  under  the  River  and  Harbor  Act 
of  1899  (see  paragraphs  (b)  and  (c)  of 
this  section) ;  provided,  however,  that 
any  part  of  such  structures  or  work  that 
involves  the  discharge  of  dredged  or  fill 
material  into  navigable  waters  or  the 
transportation  of  dredged  material  for 
the  purpose  of  dumping  it  into  ocean  wa¬ 
ters  will  require  Department  of  the  Army 
authorization  under  Section  404  of  the 
Federal  Water  Pollution  Control  Act  and 
Section  103  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act,  as 
appropriate. 

(2)  Discharges  of  dredged  material  oi 
of  fill  material  into  navigable  waters,  (fj 
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Except  as  provided  in  subparagraphs  (ii) 
and  (iii)  below.  Department  of  the  Army 
permits  will  be  required  for  the  discharge 
of  dredged  material  or  of  fill  material 
into  navigable  waters  in  accordance  with 
the  following  phased  schedule: 

(a)  Phase  I:  After  the  effective  date  of 
this  regiilation,  discharges  of  dredged 
material  or  of  fill  material  into  coastal 
waters  and  coastal  wetlands  contiguous 
or  adjacent  thereto  or  into  inland  navi¬ 
gable  waters  of  the  United  States  and 
freshwater  wetlands  contiguous  or  ad¬ 
jacent  thereto  are  subject  to  the  proce¬ 
dures  of  this  regulation. 

(b)  Phase  II:  After  July  1,  1976,  dis¬ 
charges  of  dredged  material  or  of  fill 
material  into  primary  tributaries,  fresh¬ 
water  wetlands  contiguous  or  adjacent  to 
primary  tributaries,  and  lakes  are  subject 
to  the  procedures  of  this  regulation. 

(c)  Phase  III:  After  July  1,  1977,  dis¬ 
charges  of  dredged  material  or  of  fill 
material  into  any  navigable  water  are 
subject  to  the  procedures  of  this  regula¬ 
tion. 

(ii)  All  other  discharges  of  dredged  or 
fill  material  that  occm*  before  the  dates 
specified  in  subparagraphs  (i)  (b)  and 
(c)  above,  are  hereby  permitted  for  pur¬ 
poses  of  S^tlon  404  of  the  Federal  Water 
Pollution  Control  Act  without  further 
processing  imder  this  regulation;  pro¬ 
vided,  however.  That  the  procedures  of 
this  regulaticm  Including  those  pertain¬ 
ing  to  individual  and  general  permits 
(see  paragraph  (i)(2)(ix),  below)  shall 
apply  to  any  discharge  (s)  of  dredged  or 
fill  material  if  the  District  Engineer  de¬ 
termines  that  the  water  quality  concerns 
as  expressed  in  the  guidelines  (see  40 
CFR  230)  indicate  the  need  for  such 
action;  and  further  provided.  That  the 
following  conditions  are  met: 

(a)  That  a  water-quality  certification 
imder  section  401  of  the  Federal  Water 
Pollution  (Control  Act  (see  paragraph  (c) 
(l),of  this  section)  is  obtained  before  the 
discharge  is  commenced  or  the  State  has 
waived  its  right  to  so  certify; 

(b)  That  a  certification  of  compliance 
with  a  State’s  approved  coastal  zone 
management  program  pursuant  to  sec¬ 
tion  307(c)  (3)  of  the  Coastal  Zone  Man¬ 
agement  Act  (see  paragraph  (c)(2), 
above) ,  is  furnished,  if  applicable,  before 
the  discharge  is  commenced; 

(c)  That  the  discharge  will  not  be  lo¬ 
cated  in  the  proximity  of  a  public  water 
supply  intake; 

(d)  That  the  discharge  will  not  con¬ 
tain.  unacceptable  levels  of  pathogenic 
organisms  in  areas  used  for  sp<xts  in¬ 
volving  i^iysical  contact  with  the  water; 

(e)  That  the  discharge  will  not  occur 
in  areas  (rf  concentrated  sheUfish  pro¬ 
duction;  and 

(/)  That  the  discharge  will  not  de- 
str^  or  ^danger  the  critical  habitat  of 
a  threatened  or  endangered  species,  as 
identified  under  the  Endangered  Species 
Act. 

(iii)  Discharges  of  dredged  or  fill  ma¬ 
terial  in  waters  other  than  navigable 
waters  of  the  United  States  that  have 
been  completed  by  the  effective  date  of 
this  regulation  and  discharges  of  dredged 
or  fill  material  of  less  than  300  cubic 


yards  into  waters  other  than  navigable 
waters  of  the  United  States  that  are  part 
of  an  activity  that  was  commenced  be¬ 
fore  the  publication  of  this  regulation, 
that  will  be  completed  within  six  months 
of  the  publication  of  this  regulation,  and 
that  involves  a  single  and  complete  proj¬ 
ect  and  not  a  number  of  projects  associ¬ 
ated  with  complete  development  plans 
are  hereby  authorized  for  purposes  of 
Section  404  of  the  Federal  Water  Pollu¬ 
tion  Control  Act  without  further  process¬ 
ing  imder  this  regulation;  provided,  how¬ 
ever.  That  the  exemption  of  these  types 
of  activities  from  the  requirements  of  tois 
regulation  shall  not  be  construed  as  a 
waiver  of  the  requirement  to  obtain  a 
State  w^ater-quality  certification  imder 
section  401  of  the  Federal  Water  Pollu¬ 
tion  Control  Act  or  a  certification  of  com¬ 
pliance  with  a  State’s  approved  coastal 
ZMie  management  program  pursuant  to 
section  307(c)(3)  of  the  Coastal  Zone 
Management  Act  in  those  cases  where 
the  discharge  of  dredged  or  fill  material 
has  not  been  completed  by  the  date  of 
this  regulation;  and  further  provided. 
That  the  procedures  of  this  regulation 
shall  apply  to  any  activity  involving  the 
discharge  of  dredged  or  fill  material 
ctmunenced  before  the  date  of  this  regu¬ 
lation  if  the  District  Engineer  determines 
that  the  interests  of  water  quality  as  ex- 
pressed  in  the  guidelines  (see  40  C?FR 
Part  230)  so  require.  The  term  “com¬ 
menced”  as  used  herein  shall  be  satisfied 
if  there  has  been,  before  the  date  of  this 
regulation,  some  discharge  of  dredged 
or  fill  material  into  the  navigable  water 
as  a  part  of  the  above  activity  or  an  en¬ 
tering  into  of  a  written  contractual  obli¬ 
gation  to  have  the  dredged  or  fill  ma¬ 
terial  discharged  at  a  designated  disposal 
site  by  a  contractor. 

(iv)  All  bulkhead  and  fill  activities  in¬ 
volving  discharges  of  dredged  material  or 
of  fill  material  in  navigable  waters  other 
than  navigable  waters  of  the  United 
States  that  are  less  than  500  feet  in 
length,  are  constructed  for  property  pro¬ 
tection,  and  involve  less  thsm  an  average 
of  one  cubic  yard  per  running  foot  are 
hereby  permitted  for  purposes  of  section 
404  of  the  Federal  Water  Pollution  Con¬ 
trol  Act  without  further  processing  under 
this  regulation;  provided,  however,  ’That 
the  procedures  of  this  regulation  includ¬ 
ing  those  pertaining  to  individual  and 
general  permits  (see  paragraph  (1)  (2) 
(lx),  below)  shall  apply  to  any  dis¬ 
charge  (s)  of  dredged  or  fill  material  if 
the  District  Engineer  determines  that 
the  water-quality  concerns  as  expressed 
in  the  guidelines  (see  40  CPR  230)  indi¬ 
cate  the  need  for  such  action;  and  fur¬ 
ther  provided.  ’That  the  conditions  speci¬ 
fied  in  subparagraph  (ii)  (o)  -(/)  are  met. 

(3)  Transportation  of  dredged  ma¬ 
terial  far  the  purpose  of  dumping  it  in 
ocean  waters  and  construction  of  artifi¬ 
cial  islands  and  fixed  structures  on  the 
outer  continental  shelf.  Department  of 
the  Army  authorizations  are  required  for 
the  transportation  of  dredged  material 
for  the  piuTose  of  dumifing  it  in  ocean 
waters  mvI  construction  of  artificial  is¬ 
lands  and  fixed  structures  the  outer 
continental  sh^  pursuant  to  Section  103 


of  the  Marine  Protection,  Research,  and 
Sanctuaries  Act  of  1972  and  Section  4(f) 
of  the  Outer  CTontinental  Shelf  Lands 
Act,  respectively. 

(4)  Activities  of  Federal  Agencies.  Ex¬ 
cept  as  specifically  provided  in  this  sub- 
paragraph,  activities  of  the  type  de¬ 
scribed  in  paragraph  (e)  (1),  (2) ,  and  (3) 
of  this  section  done  by  or  on  behalf  of 
any  Federal  agency,  other  than  the  Corps 
of  Engineers,  are  subject  to  the  author- 
izatkm  procedures  of  this  regulation. 
Agreement  for  construction  or  engineer¬ 
ing  services  performer  for  other  agencies 
by  the  Corps  of  Engineers  do  not  consti¬ 
tute  authorization  under  the  regulation. 
Division  and  District  Engineers  will 
therefore  advise  Federal  agencies  ac¬ 
cordingly  and  cooperate  to  the  fullest  ex¬ 
tent  in  the  expediting  processing  of  their 
applications. 

(i)  By  section  10  of  the  Act  of  March 
3,  1899  (see  paragraph  (b)(2)  above). 
Congress  has  delegated  to  the  Secretary 
of  the  Army  and  the  Chief  of  Engineers 
the  duty  of  authorizing  or  prohibiting 
certain  work  or  structures  in  navigable 
waters  of  the  United  States.  The  general 
legislation  by  which  Federal  agencies 
are  empoii'ered  to  act  generally  is  not 
considered  to  be  sufficient  authorization 
by  Congress  to  satisfy  the  purposes  of 
section  10.  If  an  agency  asserts  that  it 
has  Congressional  authorization  meeting 
the  test  of  section  10  or  would  otherwise 
be  exempt  from  the  provisions  of  section 
10,  the  legislative  history  and/or  provi¬ 
sions  of' the  Act  should  clearly  demon¬ 
strate  that  Congress  was  approving  the 
exact  location  and  plans  from  which 
Congress  could  have  considered  the  ef¬ 
fect  on  navigable  waters  of  the  United 
States  or  that  Congress  intended  to  ex¬ 
empt  that  agency  from  the  requirements 
of  section  10,  Very  often  such  legislation 
reserves  final  approval  of  plans  or  con¬ 
struction  for  the  Cfiiief  of  Engineers.  In 
such  cases,  evaluation  and  authorization 
under  this  regulation  are  limited  by  the 
intent  of  the  statutory  language  Involved. 

(ii)  The  policy  provisions  set  out  in 
paragraph  (f)  (3)  of  this  sectlwi,  relat¬ 
ing  to  State  or  local  authorizations,  do 
not  apply  to  work  or  structures  under¬ 
taken  by  Federal  agencies,  except  where 
compliance  with  non-Federal  authoriza¬ 
tion  is  required  by  Federal  law  or  Exec¬ 
utive  policy.  Federal  agencies  are  re¬ 
quired  to  comply  with  the  substantive 
State,  Interstate,  and  local  water-quality 
standards  and  effluent  limitations  as  are 
applicable  by  law  that  are  adopted  in  ac¬ 
cordance  with  or  effective  under  the  pro¬ 
visions  of  the  Federal  Water  Pollution 
Control  Act,  as  amended,  in  the  design, 
construction,  management,  operation, 
and  maintenance  of  their  respective  fa¬ 
cilities.  (See  Executive  Order  No.  11752, 
dated  17  Dec.  73.)  TTiey  are  not  required, 
however,  to  obtain  and  provide  certifica¬ 
tion  of  compliance  with  effluent  limita¬ 
tions  and  water-quality  standards  4rom 
State  or  Interstate  water  pollution  con¬ 
trol  agencies  in  connection  with  activi¬ 
ties  involving  discharges  into  navigable 
waters. 

(f)  General  Policies  for  Evaluating 
Permit  Applications.  (1)  Hie  decision 
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whether  to  issue  a  permit  will  be  based 
on  an  evaluation  of  the  probable  impact 
of  the  proposed  structure  or  work  and 
its  intended  use  on  the  public  interest. 
Evaluation  of  the  probable  impact  that 
the  proposed  structure  or  work  may  have 
on  the  public  interest  requires  a  careful 
weighing  of  all  those  factors  that  become 
relevant  in  each  particular  case.  The 
benefit  that  reasonably  may  be  expected 
to  accrue  from  the  proposal  must  be 
balanced  against  its  reasonably  foresee¬ 
able  detriments.  The  decision  whether  to 
authorize  a  proposal  and,  if  authorized, 
the  conditions  under  which  it  will  be  al¬ 
lowed  to  occur,  are  therefore  determined 
by  the  outcome  of  the  general  balancing 
process  (e.g.,  see  §  209.400,  Guidelines  for 
Assessment  of  Economic,  Social  and 
Environmental  Effects  of  Civil  Works 
Projects).  That  decision  should  reflect 
the  national  concern  for  both  protection 
and  utilization  of  important  resources. 
All  factors  that  may  be  relevant  to  the 
proposal  must  be  considered;  among 
those  factors  are  conservation,  econom¬ 
ics,  aesthetics,  general  environmental 
concerns,  historic  values,  fish  and  wild¬ 
life  values,  flood-damage  prevention, 
land-use  classifications,  navigation,  rec¬ 
reation,  water  supply,  water  quality,  and, 
in  general,  the  needs  and  welfare  of  the 
people.  No  permit  will  be  granted  unless 
its  issuance  is  found  to  be  in  the  public 
interest. 

(2)  The  following  general  criteria  will 
be  considered  in  the  evaluation  of  every 
application : 

(i)  The  relative  extent  of  the  public 
and  private  need  for  the  proposed  struc¬ 
ture  or  work. 

(ii)  The  desirability  of  using  appropri¬ 
ate  alternative  locations  and  methods  to 
accomplish  the  objective  of  the  proposed 
structure  or  work. 

(iii)  The  extent  and  permanence  of 
the  beneficial  and/or  detrimental  ef¬ 
fects  that  the  proposed  structure  or 
work  may  have  on  the  public  and  pri¬ 
vate  uses  to  which  the  area  is  suited. 

(iv)  The  probable  impact  of  each  pro¬ 
posal  in  relation  to  the  cumulative  ef¬ 
fect  created  by  other  existing  and 
anticipated  structures  or  work  in  the 
general  area. 

(3)  Permits  will  not  be  issued  where 
certification  or  authorization  of  the 
proposed  work  is  required  by  Federal, 
State,  and/or  local  law  and  that  certifi¬ 
cation  or  authorization  has  been  denied. 
Initial  processing  of  an  application  for 
a  Department  of  the  Army  permit  will 
proceed  imtil  definitive  action  has  been 
taken  by  the  responsible  State  agency 
to  grant  or  deny  the  required  certifica¬ 
tion  and/or  authorization.  Where  the 
required  State  certification  and/or  au¬ 
thorization  has  been  denied  and  proce- 
diu'es  for  reconsideration  exist,  reason¬ 
able  time  not  to  exceed  90  days  will  be 
allowed  for  the  applicant  to  attempt  to 
resolve  the  problem  and/or  obtain  re¬ 
consideration  of  the  denial.  If  the  State 
denial  of  authorization  cannot  be  thus 
resolved,  the  application  will  be  denied 
In  accordance  with  paragraph  (p)  of 
this  section. 


(i)  Where  ofiQclally  adopted  State, 
regional,  or  local  land-use  classifica¬ 
tions,  determinations,  or  policies  are  ap¬ 
plicable  .to  the  land  or  water  areas 
under  consideration,  they  shall  be  pre¬ 
sumed  to  reflect  local  factors  of  the  pub¬ 
lic  interest  and  shall  be  considered  in 
addition  with  the  other  national  factors 
of  the  public  interest  identified  in  para¬ 
graph  (f) (1),  above. 

(ii)  A  proposed  activity  in  a  naviga¬ 
ble  water  may  result  in  conflicting  com¬ 
ments  from  several  agencies  within  the 
same  State.  While  many  States  have 
designated  a  single  State  agency  or  in¬ 
dividual  to  provide  a  single  and  coordi¬ 
nated  State  position  regarding  pending 
permit  applications,  where  a  State  has 
not  so  designated  a  single  source.  Dis¬ 
trict  Engineers  will  elicit  from  the  Gov¬ 
ernor  an  expression  of  his  views  and  de¬ 
sires  concerning  the  application  (see 
also  paragraph  (j)  (3),  below)  or,  in  the 
alternative,  an  expression  from  the  Gov¬ 
ernor  as  to  which  State  agency  repre¬ 
sents  the  official  State  position  in  this 
particular  case.  Even  if  official  certifica¬ 
tion  and/or  authorization  is  not  required 
by  State  or  Federal  law,  but  a  State, 
regional,  or  local  agency  having  jiu'is- 
diction  or  interest  over  the  particular 
activity  comments  on  the  application, 
due  consideration  shall  be  given  to  those 
official  views  as  a  reflection  of  local  fac¬ 
tors  of  the  public  interest. 

(iii)  If  a  favorable  State  determina¬ 
tion  is  received,  the  District  Engineer 
will  process  the  application  to  a  con¬ 
clusion  in  accordance  with  the  policies 
and  procedures  of  this  regulation.  In  the 
absence  of  overriding  national  factors  of 
the  public  interest  that  may  be  revealed 
during  the  subsequent  processing  of  the 
permit  application,  a  permit  will  gener¬ 
ally  be  Issued  following  receipt  of  a 
favorable  State  determination  provided 
the  concerns,  policies,  goals,  and  re¬ 
quirements  as  expressed  in  paragraphs 
(f)  (1)  and  (2),  above,  the  guidelines 
(40  CFR  230) ,  and  the  following  statutes 
have  been  followed  and  considered:  the 
National  Environmental  Policy  Act;  the 
Fish  and  Wildlife  Coordination  Act;  the 
Historical  and  Archaeological  Preserva¬ 
tion  Act;  the  National  Historic  Preser¬ 
vation  Act;  the  Endangered  Species  Act; 
the  Coastal  7kme  Management  Act;  the 
Marine  Protection,  Research,  and  Sanc¬ 
tuaries  Act  of  1972;  and  the  Federal 
Water  Pollution  Control  Act  (see  para¬ 
graph  c,  above) . 

(iv)  If  the  responsible  State  agency 
fails  to  take  definitive  action  to  grant  or 
deny  required  authorizations  or  to  fur¬ 
nish  comments  as  provided  in  subpara¬ 
graph  (ii)  above  within  six  months  of 
the  issuance  of  the  public  notice,  the 
District  Engineer  shall  process  the  ap¬ 
plication  to  a  conclusion. 

(v)  The  District  Engineer  may.  In 
those  States  with  ongoing  State  permit 
programs  for  work  or  structures  in  navi¬ 
gable  waters  of  the  United  States  or  the 
discharge  of  dredged  or  flU  material  in 
navigable  waters,  enter  into  an  agree¬ 
ment  with  the  States  to  Jointly  process 
and  evaluate  Department  of  the  Army 
and  State  permit  applications.  This  may 


include  the  issuance  of  joint  public 
notices;  the  conduct  of  joint  public  hear¬ 
ings,  if  held;  and  the  joint  review  and 
analysis  of  information  and  comments 
developed  in  response  to  the  public 
notice,  public  hearing,  the  environmental 
assessment  and  the  environmental  im¬ 
pact  statement  (if  necessary),  the  Fish 
and  Wildlife  Coordination  Act,  the  His¬ 
torical  and  Archaeological  Preservation 
Act,  the  National  Historic  Preservation 
Act,  the  Endangered  Species  Act,  the 
Coastal  Zone  Management  Act,  the 
Marine  Protection,  Research,  and  Sanc¬ 
tuaries  Act  of  1972,  and  the  Federal 
Water  Pollution  Control  Act.  In  such 
cases,  applications  for  Department  of 
the  Army  permits  may  be  processed  con¬ 
currently  with  the  processing  of  the 
State  permit  to  an  independent  conclu¬ 
sion  and  decision  by  the  District  En¬ 
gineer  and  appropriate  State  agency. 

(4)  The  EWstrict  Engineer  shall  con¬ 
sider  the  recommendations  of  the  appro¬ 
priate  Regional  Director  of  the  Bureau 
of  Sport  Fisheries  and  Wildlife,  the  Re¬ 
gional  Director  of  the  National  Marine 
Fisheries  Service  of  the  National  Oceanic 
and  Atmospheric  Administration,  the 
Regional  Administrator  of  the  Environ¬ 
mental  Protection  Agencv,  the  local  rep¬ 
resentative  of  the  Soil  Conservation 
Service  of  the  Department  of  Agricul¬ 
ture,  and  the  head  of  appropriate  State 
agencies  in  administering  the  policies 
and  procedures  of  the  regulation. 

(g)  Policies  on  particular  factors  of 
consideration.  In  applying  the  general 
policies  cited  above  to  the  evaluation  of 
a  permit  application,  Corps  of  Engineers 
officials  will  also  consider  the  following 
policies  when  they  are  applicable  to  the 
specific  application; 

(I)  Interference  with  adjacent  prop~ 
erties  or  water  resource  projects.  Au¬ 
thorization  of  work  or  structures  by  the 
Department  of  the  Army  does  not  convey 
a  property  right,  nor  authorize  any  in- 
jiu7  to  property  or  invasion  of  other 
rights. 

(i)  (a)  Because  a  landowner  has  the 
general  right  to  protect  his  property 
from  erosion,  applications  to  erect  pro¬ 
tective  structures  will  usually  receive 
favorable  consideration.  However,  if  the 
protective  structxue  may  cause  damage 
to  the  property  of  others,  the  District 
Engineer  will  so  advise  the  applicant 
and  inform  him  of  possible  alternative 
methods  of  protecting  his  property.  Such 
advice  will  be  given  in  terms  of  general 
guidance  only  so  as  not  to  compete  with 
private  engineering  firms  nor  require  un¬ 
due  use  of  government  resources.  A  sig¬ 
nificant  probability  of  resulting  damage 
to  nearby  properties  can  be  a  basis  for 
denial  of  an  application. 

(b)  A  landowner’s  general  right  of  ac¬ 
cess  to  navigable  waters  Is  subject  to  the 
similar  rights  of  access  held  by  nearby 
landowners  and  to  the  general  public’s 
right  of  navigation  on  the  water  surface. 
Proposals  which  create  imdue  interfer¬ 
ence  with  access  to,  or  use  of,  navigable 
waters  will  generally  not  receive  favor¬ 
able  consideration. 

(II)  (a)  Where  It  Is  foimd  that  the  work 
for  which  a  permit  Is  desired  may  Inter¬ 
fere  with  a  proposed  civil  works  project 
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of  the  Corps  of  Engineers,  the  applicant 
and  the  party  or  parties  responsible  for 
fulfillment  of  the  requirements  of  local 
cooperation  should  be  apprised  in  writ¬ 
ing  of  the  fact  and  of  the  possibility  that 
a  civil  works  project  which  may  be  con¬ 
structed  in  the  vicinity  of  the  proposed 
work  might  necessitate  its  removal  or 
reconstruction.  They  should  also  be  in¬ 
formed  that  the  United  States  will  in  no 
case  be  liable  for  any  damage  or  Injury 
to  the  structures  or  work  authorized 
which  may  be  caused  by  or  result  from 
future  operations  undertaken  by  the 
Government  for  the  conservation  or  im¬ 
provement  of  navigation,  or  for  other 
purposes,  and  no  claims  or  right  to  com¬ 
pensation  will  accrue  from  any  such 
damage. 

(b)  Proposed  activities  which  are  in 
the  area  of  a  civil  works  project  which 
exists  or  is  irnder  construction  will  be 
evaluated  to  insure  that  they  are  com¬ 
patible  with  the  purposes  of  the  project. 

(2)  Non~Federal  dredging  for  navi¬ 
gation.  (i)  The  benefits  which  an  au¬ 
thorized  Federal  navigation  project  is  in¬ 
tended  to  produce  will  often  require 
similar  and  related  operations  by  non- 
Pederal  agencies  (e.g.,  dredging  an  access 
channel  to  dock  and  berthing  facilities 
or  deepening  such  a  channel  to  cor¬ 
respond  to  the  Federal  project  depth). 
These  non-Federal  activities  will  be  con¬ 
sidered  by  Corps  of  Engineers  officials  in 
planning  the  construction  and  mainte¬ 
nance  of  Federal  navigation  projects  and, 
to  the  maximiun  practical  extent,  will 
be  coordinated  with  interested  Federal, 
State,  regional  and  local  agencies  and 
the  general  public  simultaneously  with 
the  associate  Federal  projects.  Non- 
federal  activities  which  are  not  so  co¬ 
ordinated  will  be  individually  evaluated 
in  accordance  with  paragraph  (f)  of  this 
section.  In  evaluating  the  public  Interest 
in  connection  with  applications  for  per¬ 
mits  for  such  coordinated  operations, 
equal  treatment  w’ill,  therefore,  be  ac¬ 
corded  to  the  fullest  extent  possible  to 
both  Federal  and  non-Federal  opera¬ 
tions.  Furthermore,  permits  for  non- 
Federal  dredging  operations  will  contain 
qpiditions  requiring  the  permittee  to 
comply  with  the  same  practices  or  re¬ 
quirements  utilized  in  connection  with 
related  Federal  dredging  operations  with 
re^ct  to  such  matters  as  turbidity,  wa¬ 
ter  quality,  containment  of  material,  na¬ 
ture  and  location  of  approved  spoil 
disposal  areas  (non-Federal  use  of  Fed¬ 
eral  contained,  dispxxsal  areas  will  be  bn 
accordance  with  laws  authorizing  such 
areas  and  regulations  governing  their 
use) .  extent  and  period  of  dredging,  and 
other  factors  relating  to  protection  of 
environmental  and  ecological  values. 
(See  also  paragraph  (g)  (17)  of  this 
section.) 

(11)  A  permit  for  the  dredging  of  a 
channel,  slip,  or  other  such  project  for 
navigation  will  also  authorize  the  peri¬ 
odic  maintenance  dredging  of  the  proj¬ 
ect.  Authority  for  maintenance  dredging 
will  be  subject  to  revalidation  at  regular 
Intervals  to  be  specified  in  the  permit. 
Revalidation  wrill  be  in  accordance  with 
the  procedures  prescribed  in  paragraph 
(n)  (5)  of  this  section.  The  permit,  how¬ 


ever,  will  require  the  permittee  to  give 
advance  notice  to  the  District  Engineer 
each  time  maintenance  dredging  is  to  be 
performed. 

(3)  Effect  on  wetlands.  (1)  Wetlands 
are  those  land  and  water  areas  subject 
to  regular  inundation  by  tidal,  riverine, 
or  lacustrine  flowage.  Generally  included 
are  inland  and  coastal  shallows,  marshes, 
mudflats,  estuaries,  swamps,  and  similar 
areas  in  coastal  and  inland  navigable 
waters.  Many  such  areas  serve  important 
purposes  relating  to  fish  and  wildlife, 
recreation,  and  other  elements  of  the 
general  public  interest.  As  environ¬ 
mentally  vital  areas,  they  constitute  a 
productive  and  valuable  public  resource, 
the  unnecessary  alteration  or  destruc¬ 
tion  of  which  should  be  discouraged  as 
contrary  to  the  public  interest. 

(ii)  Wetlands  considered  to  perform 
functions  imi>ortant  to  the  public  inter¬ 
est  include; 

(a)  Wetlands  which  serve  Important 
natural  biological  functions,  including 
food  chain  production,  general  habitat, 
and  nesting,  spawning,  rearing  and  rest¬ 
ing  sites  for  aquatic  or  land  species: 

(b)  Wetlands  set  aside  for  study  of  the 
aquatic  environment  or  as  sanctuaries 
or  refuges: 

(c)  Wetlands  contiguous  to  areas 
listed  in  paragraph  (g)  (3)  (ii)  (a)  and 
(b)  of  this  section,  the  destruction  or 
alteration  of  which  would  affect  detri¬ 
mentally  the  natural  drainage  charac¬ 
teristics,  sedimentation  patterns,  salin¬ 
ity  distribution,  fiushing  characteristics, 
current  patterns,  or  other  environmental 
characteristics  of  the  above  areas; 

(d)  Wetlands  which  are  significant  in 
shielding  other  areas  from  wave  action, 
erosion,  or  storm  damage.  Such  wetlands 
often  include  barrier  beaches,  islands, 
reefs  and  bars; 

(c)  Wetlands  which  serve  as  valuable 
storage  areas  for  storm  and  flood  waters; 
and 

(/)  Wetlands  which  are  prime  natural 
recharge  areas.  Prime  recharge  areas  are 
locations  where  surface  and  ground 
water  are  directly  Interconnected. 

(ill)  Although  a  partlciilar  alteration 
of  wetlands  may  constitute  a  minor 
change,  Uie  cxunulatlve  effect  of  nu¬ 
merous  such  piecemeal  changes  often  re¬ 
sults  in  a  major  impairment  of  the  wet¬ 
land  resources.  Thxis,  the  particular 
wetland  site  for  which  an  application  is 
made  will  be  evaluated  with  the  recogni¬ 
tion  that  it  is  part  of  a  complete  and 
interrelated  wetland  area.  In  addition, 
the  District  Engineer  may  undertake  re¬ 
views  of  particular  wetland  areas.  In 
response  to  new  applications,  and  in 
consultation  with  the  appropriate  Re¬ 
gional  Director  of  the  Bxireau  of  Sport 
Fisheries  and  Wildlife,  the  Regional  Di¬ 
rector  of  the  National  Marine  Fisheries 
Service  of  the  National  Oceanic  and 
Atmospheric  Administration,  the  Re¬ 
gional  Administrator  of  the  Environ¬ 
mental  Protection  Agency,  the  local 
representative  of  the  Soil  Conservation 
Service  of  the  Department  of  Agricul¬ 
ture,  and  the  head  of  the  appropriate 
State  agency  to  assess  the  cumulative 
effect  of  activities  in  such  areas. 


(iv)  Unless  the  public  interest  re¬ 
quires  otherwise,  no  permit  shall  be 
granted  for  work  in  wetlands  Identified 
as  important  by  subparagraph  (11), 
above,  tmless  the  District  Engineer  con¬ 
cludes,  on  the  basis  of  the  analysis  re¬ 
quired  in  paragraph  (f)  of  this  section, 
that  the  benefits  of  the  proposed  altera¬ 
tion  outweigh  the  damage  to  the  wet¬ 
lands  resource  and  the  proposed  altera¬ 
tion  is  necessary  to  realize  those  benefits. 

(a)  In  evaluating  whether  a  particu¬ 
lar  alteration  is  necessary,  the  District 
Engineer  shall  primarily  consider 
whether  the  proposed  activity  is  de¬ 
pendent  upon  the  wetland  resources  and 
environment  and  whether  feasible  al¬ 
ternative  sites  are  available. 

(b)  The  applicant  must  provide  suf¬ 
ficient  data  on  the  basis  of  which  the 
availability  of  feasible  alternative  sites 
can  be  evaluated. 

(V)  In  accordance  with  the  policy  ex¬ 
pressed  in  paragraph  (f)  (3)  of  this  sec¬ 
tion.  and  with  the  Congressional  policy 
expressed  in  the  Estuary  Protection  Act, 
PL  90-454,  state  regulatory  laws  or  pro¬ 
grams  for  classification  and  protection  of 
wetlands  will  be  given  great  weight.  (See 
also  paragraph  (g)  (18)  of  this  section). 

(4)  Fish  and  wildlife,  (i)  In  accord¬ 
ance  with  the  Fish  and  Wildlife  Coordi¬ 
nation  Act  (see  paragraph  (c)  (5)  of  this 
section)  Corps  of  Engineers  officials  vill 
in  all  permit  cases,  consult  with  the  Re¬ 
gional  Director,  U.S.  Fish  and  Wildlife 
Service,  the  Regional  Director,  National 
Marine  Fisheries  Service,  and  the  head 
of  the  agency  responsible  for  fish  and 
wildlife  for  the  state  in  which  the  work  is 
to  be  performed,  with  a  view  to  the  con¬ 
servation  of  wildlife  resources  by  pre¬ 
vention  of  their  loss  and  damage  due  to 
the  work  or  structures  proposed  in  a 
permit  application  (see  paragraphs  (i) 
(1)  (ii)  and  (j)  (2)  of  this  section).  They 
will  give  great  weight  to  these  views  on 
fish  and  wildlife  considerations  in  eval¬ 
uating  the  application.  The  applicant 
will  be  urged  to  modify  his  proposal  to 
eliminate  or  mitigate  any  damage  to  such 
resources,  and  in  appropriate  cases  the 
permit  may  be  conditioned  to  accomplish 
this  purpose. 

(ii)  The  Division  Elnglneer  may  issue 
a  permit  over  an  unresolved  objection 
based  on  fish  and  wildlife  considerations 
by  the  regional  representative  of  Federal 
fish  and  wildlife  agencies  unless  other¬ 
wise  directed  by  the  Chief  of  Engineers; 
provided,  however,  that  the  ix)llcles  and 
procedures  stated  in  the  Memorandum  of 
Understanding  between  the  Department 
of  the  Army  and  the  Department  of  the 
Interior  (Appendix  B)  will  be  followed 
with  respect  to  all  activities  involving 
dredging,  excavation,  filling  and  other 
related  work. 

(5)  Water  quality,  (i)  Applications  for 
permits  for  activities  which  may  affect 
the  quality  of  navigable  waters  will  be 
evaluated  with  a  view  toward  compliance 
with  applicable  effluent  limitations  and 
water  quality  standards  diulng  both  the 
construction  and  operation  of  the  pro¬ 
posed  activity.  Certification  of  compli¬ 
ance  with  applicable  effluent  limitations 
and  water  quality  standards  required 
under  provisions  of  Section  401  of  the 
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Federal  Water  Pollution  Control  Act  will 
be  considered  conclusive  with  respect  to 
water  quality  considerations  imless  the 
Regional  Administrator,  Environmental 
Protection  Agency  (EPA) ,  advises  of 
other  water  quality  aspects  to  be  taken 
into  consideration.  If  the  certification 
provided  is  to  the  effect  that  no  efiQuent 
limitation  and  water  quality  standards 
have  been  established  as  applicable  to  the 
proposed  activity,  or  if  certification  is 
not  required  for  the  proposed  activity, 
the  advice  of  the  Region^  Administra¬ 
tor,  EPA,  on  water  quality  aspects  will 
be  given  great  weight  in  evaluating  the 
permit  application.  Any  permit  issued 
may  be  conditioned  to  Implement  water 
quality  protection  measiires. 

(11)  If  the  Regional  Administrator, 
EPA,  objects  to  the  issuance  of  a  permit 
on  the  basis  of  water  quality  considera¬ 
tions  and  the  objection  is  not  resolved 
by  the  applicant  or  the  District  Engineer, 
and  the  District  Engineer  would  other¬ 
wise  issue  the  permit,  the  application  will 
be  forwarded  through  channels  to  the 
CThlef  of  Engineers  for  further  coordina¬ 
tion  with  the  Administrator,  EPA,  and 
decision.  (See  also  paragraphs  (b)  (7) 
and  (b)(8),  above,  and  (g)(17)  and  (i) 
(2)  (i)  of  tills  section.) 

(6)  Historic,  scenic,  and  recreational 
values.  (1)  Applications  for  permits  cov¬ 
ered  by  this  regulation  may  Involve  areas 
which  possess  recognized  historic,  cul¬ 
tural,  scenic,  conservation,  recreational 
or  similar  values.  Full  evaluation  of  the 
general  public  interest  requires  that  due 
consideration  be  given  to  the  effect  which 
the  proposed  structure  or  activity  may 
have  on  the  enhancement,  preservation, 
or  development  of  such  values.  Recogni¬ 
tion  of  those  values  is  often  reflected  by 
State,  regional,  or  local  land  use  classifi¬ 
cations  (see  paragraph  (f )  (3)  of  this  sec¬ 
tion),  or  by  similar  Federal  controls  or 
policies.  In  both  cases,  action  on  permit 
applications  should,  insofar  as  possible, 
be  consistent  with,  and  avoid  adverse  ef¬ 
fect  on,  the  values  or  purposes  for  which 
those  classifications,  controls,  or  policies 
were  established. 

(il)  Specific  application  of  the  policy 
in  paragraph  (g)  (6)  (i)  of  this  section, 
applies  to: 

(a)  Rivers  named  in  Section  3  of  the 
Wild  and  Scenic  Rivers  Act  (82  Stat.  906, 
16  n.S.C.  1273  et  seq.),  and  those  pro¬ 
posed  for  Inclusion  as  provided  by  sec¬ 
tions  4  and  5  of  the  Act,  or  by  later  legis¬ 
lation. 

(b)  Historic,  cultural,  or  archeological 
sites  or  practices  as  provided  in  the  Na¬ 
tional  Historic  Preservation  Act  of  1966 
(83  Stat.  852,  42  U-S.C.  4321  et  seq.)  (see 
also  Executive  Order  11593,  May  13, 1971, 
and  Statutes  there  cited).  Particular  at¬ 
tention  should  be  directed  toward  any 
district,  site,  building,  structure,  or  object 
listed  in  the  National  Register  of  Historic 
Places.  Comments  regarding  such  under¬ 
takings  shall  be  sought  and  considered  as 
provided  by  paragraph  (1)  (2)  (ill)  of  this 
section. 

(c)  Sites  Included  in  the  National  Reg¬ 
istry  of  Natural  Landmarks  which  are 
published  periodically  in  the  Fedkral 
Registkr. 


(d)  Any  other  areas  named  in  Acts  of 
Congress  or  Presidential  Proclamations 
as  National  Rivers,  National  Wilderness 
Areas,  National  Seashores,  National  Rec¬ 
reation  Areas,  National  Lakeshores,  Na¬ 
tional  Parks,  National  Momunents,  and 
such  areas  as  may  be  established  under 
Federal  law  for  similar  and  related  pur¬ 
poses,  such  as  estuarine  and  marine 
sanctuaries. 

(7)  Structures  for  small  boats.  As  a 
matter  of  policy,  in  the  absence  of  over¬ 
riding  public  interest,  favorable  consid¬ 
eration  will  be  generally  be  given  to 
applications  from  riparian  proprietors 
for  permits  for  piers,  boat  docks,  moor¬ 
ings,  platforms  and  similar  structures  for 
small  boats.  Particular  attention  will  be 
given  to  the  location  and  general  design 
of  such  structures  to  prevent  possible  ob¬ 
structions  to  navigation  with  respect  to 
both  the  public’s  use  of  the  waterway  and 
the  neighboring  proprietors’  access  to  the 
waterway.  Obstructions  can  result  from 
both  the  existence  of  the  structure,  par¬ 
ticularly  in  conjunction  with  other  simi¬ 
lar  facilities  in  the  immediate  vicinity, 
and  from  its  inability  to  withstand  wave 
action  or  other  forces  which  can  be  ex¬ 
pected.  District  Engineers  will  inform 
applicants  of  the  hazards  involved  and 
encourage  safety  in  location,  design  and 
operation.  Corps  of  Engineers  ofBcials  will 
also  encourage  cooperative  or  group  use 
facilities  in  lieu  of  individual  proprietor 
use  facilities. 

(i)  Letters  transmitting  permits  for 
structures  for  small  boats  will,  where 
applicable.  Include  the  following  lan¬ 
guage:  “Notice  Is  hereby  given  that  a 
possibility  exists  that  the  structure  per¬ 
mitted  may  be  subject  to  damage  by  wave 
wash  from  passing  vessels.  Your  attention 

is  invited  to  special  condition _ of 

the  permit.’’  The  appropriate  designation 
of  the  permit  condition  placing  responsi¬ 
bility  on  the  permittee  and  not  on  the 
United  States  for  integrity  of  the  struc¬ 
ture  and  safety  of  boats  moored  thereto 
will  be  inserted. 

(il)  Floating  structures  for  small  rec¬ 
reational  boats  or  other  recreational  piir- 
poses  in  lakes  owned  and  operated  by  the 
Corps  of  Engineers  imder  a  Resources 
Manager  are  normally  subject  to  permit 
authorities  cited  in  paragraph  (b) ,  above 
when  those  waters  are  regarded  as  navi¬ 
gable  waters  of  the  United  States.  (See 
33  CFR  209.260).  However,  such  struc¬ 
tures  will  not  be  authorized  under  this 
regulation  but  will  be  regulated  under 
applicable  regulations  of  the  Chief  of 
Engineers  published  in  Chapter  HI,  Part 
327.19  of  ’Title  36,  Code  of  Federal  Regu¬ 
lations  if  the  land  sxirrounding  those 
lakes  is  under  complete  Federal  owner¬ 
ship.  District  Engineers  will  delineate 
those  portions  of  the  navigable  waters  of 
the  United  States  where  this  provision  is 
applicable  and  post  notices  of  this  desig¬ 
nation  in  the  vicinity  of  the  lake  Re¬ 
sources  Manager’s  oflBce. 

(8)  Aids  to  navigation.  (1)  The  placing 
of  non-Federal  fixed  and  floating  aids  to 
navigation  in  a  navigable  water  of  the 
United  States  is  within  the  purview  of 
section  10  of  the  River  and  Harbor  Act  of 
1899.  Furthermore,  these  aids  are  of  par¬ 


ticular  Interest  to  the  U.S.  Coast  Guard 
because  of  their  control  of  marking,  light¬ 
ing  and  standardization  of  such  naviga¬ 
tion  aids.  Applications  for  permits  for  in¬ 
stallation  of  aids  to  navigation  will, 
therefore,  be  coordinated  with  the  appro¬ 
priate  District  Commander,  U.S.  Coast 
Guard,  and  permits  for  such  aids  will  in¬ 
clude  a  condition  to  the  effect  that  the 
permittee  will  conform  to  the  require¬ 
ments  of  the  Coast  Guard  for  marking, 
lighting,  etc.  Since  most  fixed  and  fioat- 
ing  aids  to  navigation  will  not  ordinarily 
significantly  affect  environmental  values, 
the  usual  form  of  authorization  to  be 
used  will  be  a  letter  of  permission. 

(ii)  Fishing  structures  and  appliances 
in  navigable  waters  of  the  United  States 
will  be  lighted  for  the  safety  of  naviga¬ 
tion  as  follows:  Lights  will  be  displayed 
between  sunset  and  sunrise.  They  will  be 
placed  at  each  end  of  the  structure,  ex¬ 
cept  where  the  inner  end  terminates  at 
such  a  point  where  there  could  be  no 
practicable  navigation  between  it  and  the 
high-water  line  of  the  adjacent  coast.  In 
such  case  no  inner  light  will  be  required. 
The  outer  light  will  be  white,  and  the 
inner  hght  will  be  red.  The  size,  capacity, 
and  manner  of  maintenance  of  the  lights 
will  be  specified  in  the  Department  of  the 
Army  permit  authorizing  the  erection  of 
the  structure  or  appliances.  When  several 
structures  or  appliances  are  placed  on 
one  line  with  no  navigable  passage  be¬ 
tween  them,  they  will  be  considered  for 
lighting  purposes  as  one  structure. 

(9)  Outer  continental  shelf.  Artificial 
islands  and  fixed  structures  located  on 
the  outer  continental  shelf  are  subject  to 
the  standard  permit  procedures  of  this 
regulation.  Where  the  islands  or  struc¬ 
tures  are  to  be  constructed  on  lands 
which  are  under  mineral  lease  from  the 
Bureau  of  Land  Management,  Depart¬ 
ment  of  the  Interior,  that  agency,  in  co¬ 
operation  with  other  Federal  agencies, 
fully  evaluates  the  potential  effect  of  the 
leasing  program  on  the  total  environ¬ 
ment.  Accordingly,  the  decision  whether 
to  issue  a  permit  on  lands  which  are 
under  mineral  lease  from  the  Depart¬ 
ment  of  the  Interior  will  be  limited  to  an 
evaluation  of  the  impact  of  the  proposed 
work  on  navigation  and  national  security. 
The  public  notice  will  so  identify  the  cri¬ 
teria  (see  paragraph  (j)(l)(vlll)  (b)  of 
this  section) . 

(10)  Effect  on  limits  of  the  territorial 
sea.  Structures  or  work  affecting  coastal 
waters  may  modify  the  coast  line  or  base¬ 
line  from  which  the  three  mile  belt  is 
measured  for  purposes  of  the  Submerged 
Lands  Act  and  International  Law.  (gen¬ 
erally,  the  coast  line  or  base  line  is  the 
line  of  ordinary  low  water  on  the  main¬ 
land;  however,  there  are  exceptions 
where  there  are  islands  or  low-tide  eleva¬ 
tions  off  shore.  (See  the  Submerged  Lands 
Act,  67  Stat.  29,  U.S.  Code  section 
1301(c),  and  United  States  v.  California, 
381  U.S.  139  (1965),  382  U.S.  448  (1966)). 
All  applications  for  structures  or  work 
affecting  coastal  waters  will  therefore  be 
reviewed  specifically  to  determine  wheth¬ 
er  the  coast  line  or  baseline  might  be 
altered.  If  it  is  determined  that  such  a 
change  might  occur,  coordination  with 
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the  Attorney  General  and  the  Solicitor  of 
the  Department  of  the  Interior  Is  re¬ 
quired  before  final  action  is  taken.  The 
District  Ekigineer  will  submit  a  descrip¬ 
tion  of  the  proposed  work  and  a  copy  of 
the  plans  to  the  Solicitor.  Department  of 
the  Interior.  Washington,  D.C.  20240.  and 
request  his  comments  concerning  the 
effects  of  the  proposed  work  on  the  outer 
continental  rights  of  the  United  States. 
These  comments  will  be  included  in  the 
file  of  the  application.  After  completion 
of  standard  processing  procedures,  the 
file  will  be  forwarded  to  the  Chief  of 
Engineers.  The  decision  in  the  applica¬ 
tion  will  be  made  by  the  Secretary  of  the 
Army  after  coordination  with  the  Attor¬ 
ney  General. 

(11)  Canals  and  other  artificial  water¬ 
ways  connected  to  navigable  waters. 

(i)  A  canal  or  similar  artificial  waterway 
is  subject  to  the  regulatory  authorities 
discussed  in  paragraph  (b)  (2)  of  this  sec¬ 
tion  if  it  constitutes  a  navigable  water  of 
the  United  States,  or  if  it  is  connected  to 
navigable  waters  of  the  United  States  in 
a  manner  which  affects  their  course,  con¬ 
dition,  or  capacity.  In  all  cases  the  con- 
necticm  to  navigable  waters  of  the 
United  States  requires  a  permit.  Where 
the  canal  itself  constitutes  a  navigable 
water  of  the  United  States,  evaluation 
of  the  permit  application  and  further  ex¬ 
ercise  of  regifiatory  authority  will  be  in 
accordance  with  the  standard  procedures 
of  this  regulation.  For  all  other  canals 
the  exercise  of  regulatory  authority  is 
restricted  to  those  activities  which  affect 
the  course,  condition,  or  capacity  of  the 
navigable  waters  of  the  United  States. 
Examples  of  the  latter  may  include  the 
length  and  depth  of  the  canal;  the  cur¬ 
rents  circulation,  quality  and  turbidity 
of  its  waters,  especially  as  they  affect 
fish  and  wildlife  values;  and  modifica¬ 
tions  or  extensions  of  its  configm-ation. 

(li)  The  prf^ucnt  of  canal  work 
should  submit  his  appll''ation  for  a  per¬ 
mit,  including  a  proposed  plan  of  the 
entire  development,  and  the  location  and 
description  of  anticipated  docks,  piers 
and  other  similar  structures  which  will 
be  placed  in  the  canal,  to  the  District  En¬ 
gineer  before  commencing  any  form  of 
work.  If  the  connection  to  navigable  wa¬ 
ters  of  the  United  States  has  already  been 
made  without  a  permit,  the  District  En¬ 
gineer  will  proceed  in  accordance  with 
paragraph  (g)(12)(i)  of  this  section. 
Where  a  connection  has  not  yet  occurred, 
but  canal  construction  is  planned  or  has 
already  begim,  the  District  Engineer  will. 
In  writing,  advise  the  proponent  of  the 
need  for  a  permit  to  connect  the  canals 
to  navigable 'waters  of  the  United  States. 
He  will  also  ask  the  proponent  if  he  in¬ 
tends  to  make  such  a  connection  and  will 
request  the  immediate  submission  of  the 
plans  and  permit  application  if  it  is  so  in¬ 
tended.  The  District  Engineer  will  also^ 
advise  the  proponent  that  any  work  is 
done  at  the  risk  that,  if  a  permit  is  re¬ 
quired,  it  may  not  be  issued,  and  that  the 
existence  of  partially-completed  excava- 
tk)n  work  will  not  be  allowed  to  weigh 
favorably  in  evaluation  of  the  permit 
iq;H>llcation. 


(12)  Unauthorized  activities.  The  fol¬ 
lowing  procedures  will  be  followed  with 
respect  to  activities  which  are  per¬ 
formed  without  proper  authorization. 

(i)  When  the  District  Engineer  be¬ 
comes  aware  of  any  unauthorized  activ¬ 
ity  which  is  still  in  progress,  he  shall  im¬ 
mediately  issue  a  cease  and  desist  order 
to  an  persons  responsible  for  and/or  in¬ 
volved  in  the  performance  of  the  activity. 
In  ^proprlate  cases,  the  District  En¬ 
gineer  may  also  order  interim  protective 
measures  to  be  taken  in  order  to 
protect  the  public  interest.  If  there 
is  noncompliance  with  this  cease  and 
desist  order,  the  District  Engineer 
shall  forward  a  factual  report  immedi¬ 
ately  to  the  local  UH.  Attorney  with  a 
request  that  a  temporary  restraining  or¬ 
der  and/or  preliminary  injunction  be 
obtained  against  the  responsible  persons. 

(ii)  In  all  cases,  the  District  Engineer 
shall  commence  an  immediate  investiga¬ 
tion  to  ascertain  the  facts  surrounding 
the  unauthorized  activity.  In  making 
this  investigation,  the  District  Engineer 
shall  solicit  the  views  of  appropriate 
Federal,  State  and  local  agencies,  and 
shall  request  the  persons  involved  in  the 
unauthorized  activity  to  provide  appro¬ 
priate  information  on  this  activity  which 
will  assist  him  in  evaluating  the  activity 
and  recommending  the  course  of  action 
to  be  taken.  The  District  Engineer  shall 
evaluate  the  information  and  views  de¬ 
veloped  during  this  investigation  in  con¬ 
junction  with  the  factors  and  criteria 
cited  in  paragraph  (f )  of  this  section  and 
shall  formulate  recommendations  as  to 
the  appropriate  administrative  and/or 
legal  action  to  be  taken,  subject  to  the 
following: 

(a)  Except  where  the  activity  was  per¬ 
formed  in  nontidal  waters  prior  to. an 
administrative,  judicial  or  legislative  de¬ 
termination  that  the  water  is  a  naviga¬ 
ble  water  of  the  United  States,  the  Dis¬ 
trict  Engineer  Is  not  authorized  to  proc¬ 
ess  or  accept  for  processing  any  permit 
application  received. 

(1)  The  District  Engineer  shall  in  all 
cases  other  than  those  covered  by  para¬ 
graph  (g)  (12)  (11)  (a)  (2)  of  this  section 
prepare  and  forward  a  report  to  the 
Chief  of  Engineers,  ATTN :  DAEN-GCK, 
which  shall  contain  an  analysis  of  the 
data  and  information  obtained  during 
this  investigation  and  recommend  appro¬ 
priate  civil  and  criminal  action.  In  those 
cases  where  the  analysis  of  the  facts 
developed  during  his  investigation, 
when  made  in  conjimction  with  the 
factors  and  criteria  in  paragraph  (f) 
of  this  section  leads  to  the  preliminary 
conclusion  that  removal  of  the  unauth¬ 
orized  activity  Is  in  the  public  interest, 
the  District  Engineer  shall  also  recom¬ 
mend  restoration  of  the  area  to  its 
original  condition. 

(2)  In  those  cases  to  which  the  provi¬ 
sions  of  paragraph  (m)  (3) ,  below,  apply, 
the  District  Engineer  may  refer  the  mat¬ 
ter  directly  to  the  local  United  States 
Attorney  for  appropriate  legal  action. 

(b)  If  criminal  and/or  civil  action  is 
Instituted  against  the  responsible  per¬ 
son,  the  District  Engineer  shall  not  ac¬ 
cept  for  processing  any  application  until 


final  disposition  of  all  judicial  proceed¬ 
ings,  Including  the  payment  of  all  pre¬ 
scribed  penalties  and  fines  and/or  the 
completion  of  all  work  ordered  by  the 
court.  Thereafter,  the  District  Engineer 
may  accept  an  application  for  a  permit; 
Provided,  that  with  respect  to  any  judi¬ 
cial  order  requiring  partial  or  total  res¬ 
toration  of  an  area,  the  District  Engi¬ 
neer,  if  so  ordered  by  the  court,  shall 
supervise  this  restoration  effort  and  may 
allow  the  responsible  persons  to  apply 
for  a  permit  for  only  that  portion  of  the 
unauthorized  activity  for  which  restora¬ 
tion  has  not  been  so  ordered. 

(c)  In  those  cases  where  the  District 
Engineer  determines  that  the  unauthor¬ 
ized  activity  was  performed  in  nontidal 
waters,  prior  to  an  administrative,  judi¬ 
cial  or  legislative  determination  that  the 
water  is  a  navigable  water  of  the  United 
States,  the  District  Engineer  shall  in¬ 
struct  the  responsible  persons  to  imme¬ 
diately  file  for  a  permit,  miless  he  deter¬ 
mines  on  the  basis  of  all  the  facts  and 
circumstances  that  immediate  legal  ac¬ 
tion  is  warranted.  In  such  cases,  the  Dis¬ 
trict  Engineer  will  foUow  the  procedures 
of  paragraph  (g)  (12)  (ii)  (a)  and  (b)  of 
this  section. 

(iii)  Processing  and  evaluation  of  ap¬ 
plications  for  after-the-fact  authoriza¬ 
tions  for  activities  undertaken  without 
the  required  Department  of  the  Army 
authorizations  will  in  all  other  respects 
follow  the  standard  procedures  of  this 
regulation.  Thus,  authorizations  may 
still  be  denied  in  accordance  with  the 
policies  and  procedures  of  this  regula¬ 
tion. 

(iv)  Where  after-the-fact  authoriza¬ 
tion  in  accordance  with  this  paragraph 
Is  determined  to  be  in  the  public  Inter¬ 
est.  the  standard  permit  form  for  the 
activity  will  be  used,  omitting  inappro¬ 
priate  conditions,  and  Including  what¬ 
ever  special  conditions  the  District 
Engineer  may  deem  appropriate  to  miti¬ 
gate  or  prevent  undesirable  effects 
which  have  occurred  or  might  occur. 

(V)  'Where  after-the-fact  authoriza¬ 
tion  is  not  determined  to  be  in  the  public 
interest,  the  notification  of  the  denial 
of  the  permit  will  prescribe  any  correc¬ 
tive  actions  to  be  taken  in  connection 
with  the  work  already  accomplished  and 
establish  a  reasonable  period  of  time  fca: 
the  applicant  to  complete  such  actions. 
The  District  Engineer,  after  denial  of 
the  permit,  will  again  consider  whether 
civil  or  criminal  action  is  appropriate. 

(vi)  If  the  applicant  declines  to  ac¬ 
cept  the  proposed  permit  conditions,  or 
fails  to  take  corrective  action  prescribed 
in  the  notification  of  denial,  or  if  the 
District  Engineer  determines,  after  de¬ 
nying  the  permit  application,  that  legal 
action  is  appropriate,  the  matter  will 
be  referred  to  the  Chief  of  Engineers, 
ATTN:  DAEN-GCK,  with  recommenda¬ 
tions  for  appropriate  action. 

(vil)  Applications  will  generally  not 
be  required  for  work  or  structures  com¬ 
pleted  before  18  December  1968,  nor 
where  potential  applicants  had  received 
expressions  of  disclaimer  prior  to  the 
date  of  this  regulation;  provided,  how¬ 
ever,  That  the  procedures  of  paragraph 
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(g)  (12)  (1)  of  this  section  shall  apply  to 
all  work  or  structures  which  were  com¬ 
menced  or  completed  on  or  after  18  De¬ 
cember  1968,  and  may  be  applied  to  all 
specific  cases,  regardless  of  date  of  con¬ 
striction  or  previous  disclaimers,  for 
which  the  District  Engineer  determines 
that  the  interests  of  navigation  so  re¬ 
quire. 

(13)  Facilities  at  the  borders  of  the 
United  States,  (i)  The  construction, 
operation,  maintenance,  or  connection  of 
facilities  at  the  borders  of  the  United 
States  are  subject  to  Executive  control 
and  must  be  authorized  by  the  President, 
Secretary  of  State,  or  other  delegated 
ofiScial. 

(a)  Applications  for  permits  for  the 
construction,  operation,  maintenance,  or 
connection  at  the  borders  of  the  United 
States  of  facilities  for  the  transmission 
of  electric  energy  between  the  United 
States  and  a  foreign  coxmtry,  or  for  the 
exportation  or  importation  of  natural  gas 
to  or  from  a  foreign  coimtry,  must  be 
made  to  the  Federal  Power  Commission. 
(See  Executive  Order  10485,  September  3, 
1953,  16  U.S.C.  824(a)  (e),  15  U.S.C.  717b, 
and  18  CFR  Parts  32  and  153) . 

(b)  Applications  for  the  landing  or 
operation  of  submarine  cables  must  be 
made  to  the  Federal  Communications 
Commission.  (See  Executive  Order  10530, 
May  10,  1954,  47  U.S.C.  34  to  39,  and  47 
CFR  1.767). 

(c)  The  Secretary  of  State  is  to  re¬ 
ceive  applications  for  permits  for  the 
construction,  connection,  operation,  or 
maintenance,  at  the  borders  of  the 
United  States,  of:  (i)  pipelines,  con¬ 
veyors  belts,  and  similar  facilities  for  the 
exportation  or  importation  of  petroleum 
products,  coals,  minerals,  or  other  prod¬ 
ucts  to  or  from  a  foreign  country;  (2) 
facilities  for  the  exportation  or  importa¬ 
tion  of  water  or  sewage  to  or  from  a 
foreign  coimtry;  (3)  monorails,  aerial 
cable  cars,  aerial  tramways  and  similar 
facilities  for  the  transportation  of  per¬ 
sons  or  things,  *or  bo^,  to  or  from  a 
foreign  country.  (See  Executive  Order 
11423,  August  16,  1968). 

(il)  A  Department  of  the  Army  permit 
under  Section  10  of  the  River  and  Harbrn* 
Act  of  March  3,  1899  is  also  required  for 
all  of  the  above  facilities  which  affect  the 
navigable  waters  of  the  United  States, 
but  in  each  case  in  which  a  permit  has 
been  issued  as  provided  above,  the  deci¬ 
sion  whether  to  issue  the  Department  of 
the  Army  permit  will  be  based  primarily 
on  factors  of  navigation,  since  the  basic 
existence  and  operation  of  the  facility 
will  have  been  examined  and  permitted 
as  provided  by  the  Executive  Orders. 
Furthermore,  in  those  cases  where  the 
construction,  maintenance,  or  operation 
at  the  above  facilities  Involves  the  dis¬ 
charge  of  dredged  or  fill  material  in 
navigable  waters  or  the  transportation  of 
dredged  material  for  the  purpose  of 
dumping  it  into  ocean  waters,  appropri¬ 
ate  Department  of  the  Army  authoriza¬ 
tions  under  section  404  of  the  Federal 
Water  Pollution  Control  Act  or  under 
section  103  of  the  Marine  Protection  Re¬ 
search  and  Sanctuaries  Act  of  1972  are 
also  required.  Evaluation  of  applications 


for  these  authorizations  will  be  in  accord¬ 
ance  with  paragraph  (g)  (17)  of  this  sec¬ 
tion. 

(14)  Potoer  transmission  lines.  (1) 
Permits  imder  section  10  of  the  River 
and  Harbor  Act  of  March  3,  1899,  (33 
U.S.C.  403)  are  required  for  power  trans¬ 
mission  lines  crossing  navigable  waters 
of  the  United  States  unless  those  lines 
are  part  of  a  water  power  project  subject 
to  the  regulatory  authorities  of  the  Fed¬ 
eral  Power  Commission  under  the  Fed¬ 
eral  Water  Power  Act  of  1920  (16  U.S.C. 
797).  If  an  application  is  received  for  a 
permit  for  lines  which  are  part  of  a  water 
power  project,  the  applicant  will  be  in¬ 
structed  to  submit  his  application  to  the 
Federal  Power  Commission.  If  the  lines 
are  not  part  of  a  water  power  project,  the 
application  will  be  processed  in  accord¬ 
ance  with  the  procedures  prescribed  in 
this  regulation. 

(ii)  The  following  minimum  clear¬ 
ances  are  required  for  aerial  electric 
power  transmi^ion  lines  crossing  naviga¬ 
ble  waters  of  the  United  States.  These 
clearances  are  related  to  the  clearances 
over  the  navigable  channel  provided  by 
existing  fixed  bridges,  or  the  clearances 
which  would  be  required  by  the  U.S. 
Coast  Guard  for  new  fixed  bridges,  in  the 
vicinity  of  the  proposed  power  line  cross¬ 
ing.  The  clearances  are  based  on  the  low 
point  of  the  line  under  conditions  which 
produce  the  greatest  sag,  taking  into  con¬ 
sideration  temperature,  load.  wind, 
length  of  span,  and  type  of  supports  as 
outlined  in  the  National  Electrical  Safety 
Code. 

Minimum  additional 
clearance  {ft.) 
above  clearance 
required  for  bridges 
Nominal  system  voltage,  kV : 


116  and  below _  20 

138  _  22 

161  _  24 

230  _  26 

350  . 30 

600  _  36 

700  _  42 

760-766  _  45 


(15)  Seaplane  operations.  Structures 
in  navigable  waters  of  the  United  States 
associated  with  seaplane  operations  re¬ 
quire  Department  of  the  Army  permits, 
but  close  coordination  with  the  Federal 
Aviation  Administration  (FAA) .  Depart¬ 
ment  of  Transportation,  is  required  on 
such  applications. 

(i)  The  FAA  must  be  notified  by  an 
applicant  whenever  he  proposes  to  estab¬ 
lish  or  operate  a  seaplane  base.  The  FAA 
will  study  the  proposal  and  advise  the 
applicant.  District  Engineer,  and  other 
interested  parties  as  to  the  effects  of  the 
proposal  on  the  use  of  airspace.  The  Dis¬ 
trict  Engineer  will  therefore  refer  any 
objectlcms  regarding  the  effect  of  the 
proposal  on  the  use  of  airspace  to  the 
FAA,  and  give  due  ctmslderatlon  to  their 
recommendations  when  evaluating  the 
general  public  interest. 

(ii)  If  the  seaplane  base  will  serve  air 
carriers  licensed  by  the  Civil  Aeronautics 
Board,  the  applicant  must  receive  an  air¬ 
port  (grating  certificate  from  the  FAA. 
That  certificate  refiects  determination 
and  conditions  relating  to  the  installa¬ 


tion.  operation,  and  maintenance  of  ade¬ 
quate  air  navigatiem  facilities  and  safety 
equipment.  Accordingly,  the  District  En¬ 
gineer  may,  in  evaluating  the  general 
public  interest,  consider  such  matters  to 
have  been  primarily  evaluated  by  the 
FAA, 

( 16)  Foreign  Trade  Zones.  The  Foreign 
Trade  Zones  Act  (48  Stat.  998-1003,  19 
U.S.C.  sections  81a  to  81u,  as  amended) 
authorizes  the  establishment  of  foreign- 
trade  zones  in  or  adjacent  to  United 
States  ports  of  entry  under  terms  of  a 
grant  and  regulations  prescribed  by  the 
Foreign-Trade  Zones  Board.  Pertinent 
regulations  are  published  at  Title  15  of 
the  Code  of  Federal  Regulations,  Part 
400.  The  Secretary  of  the  Army  is  a  mem¬ 
ber  of  the  Board,  and  construction  of  a 
zone  is  under  the  supervision  of  the  Dis¬ 
trict  Engineer.  Laws  governing  the  navi¬ 
gable  waters  of  the  United  States  remain 
applicable  to  foreign-trade  zones,  includ¬ 
ing  the  general  requirements  of  this  reg¬ 
ulation.  Evaluation  by  a  District  Engi¬ 
neer  of  a  permit  application  may  give 
recognition  to  the  consideration  by  the 
Board  of  the  general  economic  effects  of 
the  zone  on  local  and  foreign  commerce, 
general  location  of  wharves  and  facili¬ 
ties,  and  other  factors  pertinent  to  con¬ 
struction,  (H^eration,  and  maintenance  of 
the  zone. 

(17)  Discharge  of  dredged  or  fill  ma¬ 
terial  in  navigable  waters  or  dumping 
of  dredged  material  in  ocean  waters. 

(1)  Applications  for  permits  for  the  dis¬ 
charge  of  dredged  or  fill  material  into 
navigable  waters  at  specific  disposal  sites 
will  be  reviewed  in  accordance  with 
guidelines  promulgated  by  the  Adminis¬ 
trator,  EPA,  under  authority  of  section 
404(b)  of  the  Federal  Water  Pollution 
Control  Act.  If  the  £ff*A  guidelines  alcme 
prohibit  the  designation  of  a  proposed 
disposal  site,  the  economic  impact  on 
navigation  and  anchorage  of  ^he  failure 
to  authorize  the  use  of  the  proposed  dis¬ 
posal  site  in  navigable  waters  will  also 
be  considered  in  evaluating  whether  or 
not  the  proposed  discharge  is  in  the  pub¬ 
lic  interest. 

(il)  Applications  for  permits  for  the 
transporting  of  dredged  material  for  the 
purpose  of  dumping  it  into  ocean  waters 
will  be  evaluated  to  determine  that  the 
proposed  dumping  will  not  unreasonably 
degrade  or  endanger  human  health,  wel¬ 
fare,  or  amenities,  or  the  marine  envi¬ 
ronment,  ecological  systems,  or  economic 
potentialities.  In  making  the  evaluation. 
Corps  of  Engineers  officials  will  apply 
criteria  established  by  the  Administra¬ 
tor,  EPA;  under  authority  of  section  102 
(a)  of  the  Marine  Protection,  Research 
and  Sanctuaries  Act  of  1972,  and  will 
specify  the  dumping  sites,  using  the  rec¬ 
ommendations  of  the  Administrator, 
pursuant  to  section  102(c)  of  the  Act.  to 
the  extent  feasible.  (See  40  CFR  Part 
220).  In  evaluating  the  need  for  the 
dumping  as  required  by  paragraph  (f) 

(2)  (1)  of  this  section.  Corps  of  Engineers 
officials  will  consider  the  potential  effect 
of  a  permit  denial  on  navigation,  eco¬ 
nomic  and  industrial  development,  and 
fm'elgn  and  domestic  commerce  eff  the 
United  States. 
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(iii)  Sites  previously  designated  for 
use  as  disix>sal  sites  for  discharge  or 
dumping  of  dredged  material  will  be 
specified  to  the  maximiun  practicable 
extent  in  permits  for  the  discharge  or 
dumping  of  dredged  material  in  naviga¬ 
ble  waters  or  ocean  waters  unless  re¬ 
stricted  by  the  Administrator,  EPA,'  in 
accordance  with  section  404(c)  of  the 
Federal  Water  Pollution  Control  Act  or 
section  102(c)  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act  of  1972. 

(iv)  Prior  to  actual  issuance  of  permits 
for  the  discharge  or  dumping  of  dredged 
or  fill  material  in  navigable  or  ocean 
waters,  Corps  of  Engineers  officials  will 
advise  appropriate  Regional  Administra¬ 
tors,  EPA,  of  the  intent  to  so  issue  per¬ 
mits.  If  the  Regional  Administrator 
advises,  within  fifteen  days  of  the  advice 
of  the  intent  to  issue,  that  he  objects  to 
the  issuance  of  the  permits,  the  case  will 
be  forwarded  to  the  Chief  of  Engineers  in 
accordance  with  paragraph  (s),  below, 
for  further  coordination  with  the  Admin¬ 
istrator,  EPA,  and  decision.  The  report 
forwarding  the  case  will  contain  an  anal¬ 
ysis  for  a  determination  by  the  Secretary 
of  the  Army  that  there  is  no  economically 
feasible  method  or  site  available  other 
than  that  to  which  the  Regional  Admin¬ 
istrator  objects.  (See  also  paragraphs 
(b)  (7)  and  (b)  (8)  of  this  section.) 

(18)  Activities  in  coastal  zones  and 
marine  sanctuaries,  (i)  Applications  for 
Department  of  the  Army  authorizations 
for  activities  in  the  coastal  zones  of  those 
States  having  a  coastal  zone  manage¬ 
ment  program  approved  by  the  Sec¬ 
retary  of  Commerce  will  be  evalu¬ 
ated  with  respect  to  compliance  with 
that  program.  No  permit  will  be  is¬ 
sued  imtil  the  applicant  has  certified 
that  his  proposed  activity  complies 
with  the  coastal  zone  management 
program  and  the  appropriate  State 
agency  has  concurred  with  the  certifica¬ 
tion  or  has  waived  its  right  to  do  so  (see 
paragraph  (i)  (2)  (ii)  of  this  section) ; 
however,  a  permit  may  be  issued  if  the 
Secretary  of  Commerce,  on  his  own  ini¬ 
tiative  or  upon  appeal  by  the  applicant, 
finds  that  the  propx>sed  activity  is  con¬ 
sistent  with  the  objectives  of  the  Coastal 
Zone  Management  Act  of  1972  or  is 
otherwise  necessary  in  the  interest  of 
naticmal  security. 

(il)  Applications  for  Department  of 
the  Army  authorization  for  activities  in 
a  marine  sanctuary  established  by  the 
Secretary  of  Commerce  under  authority 
of  section  302  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act  of  1972 
will  be  evaluated  for  impact  on  the  ma¬ 
rine  sanctuary.  No  permit  will  be  issued 
imtil  the  applicant  provides  a  certifica¬ 
tion  from  the  Secretary  of  Ccanmerce 
that  the  proposed  activity  is  ccMisist^t 
with  the  purposes  of  Title  m  of  the  Ma¬ 
rine  Protectitm,  Research  and  Sanctu¬ 
aries  Act  of  1972  and  can  be  carried  out 
within  the  regulations  promulgated  by 
the  Secretary  of  Commerce  to  control 
activities  within  the  marine  sanctuary. 
Authorizaticms  so  issued  will  contain 
such  special  conditions  as  may  be  re¬ 
quired  by  the  Secretary  of  Commerce  in 
connection  with  his  certification. 


(h)  Applications  for  authorizations. 

(1)  Any  person  proposing  to  undertake 
any  activity  requiring  Department  of  the 
Army  authorization  as  specified  in  para¬ 
graph  (e)  of  this  section,  must  apply  for 
a  permit  to  the  District  Engineer  in 
charge  of  the  District  where  the  pro¬ 
posed  activity  is  to  be  performed.  Appli¬ 
cations  for  permits  must  be  prepared  in 
accordance  with  instructions  In  the 
pamphlet  entitled  “Applications  for  De¬ 
partment  of  the  Army  Permits  for  Ac¬ 
tivities  in  Waterways”  published  by  the 
Corps  of  Engineers,  utilizing  the  pre¬ 
scribed  application  form  (ENG  Form 
4345).  The  form  and  pamphlet  may  be 
obtained  from  the  District  Engineer 
having  jurisdiction  over  the  waterway  in 
w'hich  the  proposed  activity  will  be  lo¬ 
cated.  Local  variations  of  the  application 
form  for  purposes  of  facilitating  coordi¬ 
nation  with  State  and  local  agencies  may 
be  proposed  by  District  or  Division  En¬ 
gineers.  These  variations  will  be  sub¬ 
mitted  for  approval  to  DAEN-CWO-N 
and  for  clearance  by  the  Office  of  Man¬ 
agement  and  Budget. 

(2)  Generally,  the  application  must  in¬ 
clude  a  complete  description  of  the  pro¬ 
posed  activity,  which  includes  necessary 
drawings,  sketches  or  plans,  the  location, 
purpose  and  intended  use  of  the  proposed 
activity;  scheduling  of  the  activity;  the 
names  and  addresses  of  adjoining  prop¬ 
erty  owners  and  the  location  and  dimen¬ 
sions  of  adjacent  structures;  and  the 
approvals  required  by  other  Federal, 
interstate.  State  or  local  agencies  for  the 
work,  including  all  approvals  or  denials 
already  made. 

(i)  If  the  activity  involves  dredging  in 
navigable  waters  of  the  United  States, 
the  application  must  include  a  descrip¬ 
tion  of  the  type,  composition  and  quan¬ 
tity  of  the  material  to  be  dredged,  the 
method  of  dredging,  and  the  site  and 
plans  for  disposal  of  the  dredged 
zix£t^cri&l 

(ii)  If  the  activity  includes  the  dis¬ 
charge  of  dredged  or  fill  material  in  the 
navigable  waters  or  the  transportation 
of  dredged  material  for  the  purpose  of 
dumping  it  in  the  ocean  waters,  the  ap¬ 
plication  must  include  the  source  of  the 
material,  a  description  of  the  type,  com¬ 
position  and  quantity  of  the  material,  the 
method  of  transportaton  and  disposal  of 
the  material,  and  the  location  of  the  dis¬ 
posal  site.  Certification  under  section  401 
of  the  Federal  Water  Pollution  Control 
Act  is  required  for  such  discharges  into 
navigable  waters.  In  addition,  applicants 
for  permits  for  these  activities  are  re¬ 
quired  to  pay  a  fee  of  $100  per  applica¬ 
tion  if  the  quantity  of  the  material  to  be 
discharged  in  navigable  waters  or  to  be 
dumped  in  ocean  waters  exceeds  2500 
cubic  yards;  if  the  quantity  of  material 
is  2500  cubic  yards  or  less,  the  fee  is  $10 
per  application.  Agencies  or  instrumen¬ 
talities  of  Federal,  State,  or  local  govern¬ 
ments  will  not  be  required  to  pay  any 
fee  in  connection  with  applications  for 
permits.  This  fee  structure  will  be  re¬ 
viewed  from  time  to  time. 

(iii)  If  the  activity  includes  the  con¬ 
struction  of  a  fill  or  pile  or  fioat-sup- 
ported  platform,  the  project  description 


must  include  specific  structures  to  be 
erected  on  the  fill  or  platform. 

(iv)  If  the  activity  includes  the  con¬ 
struction  of  a  structure  the  normal  use 
of  which  may  result  in  a  discharge  of 
pollutants,  other  than  dredged  or  fill  ma¬ 
terial,  into  navigable  waters  or  ocean 
waters,  the  application  must  include 
either  the  identification  of  the  applica¬ 
tion  for  the  discharge  permit  assigned  by 
the  appropriate  water  pollution  control 
agency  or  a  copy  of  that  application.  Cer¬ 
tification  under  Section  401  of  the  Fed¬ 
eral  Water  Pollution  Control  Act  is  re¬ 
quired  for  such  discharges  into  naviga¬ 
ble  waters, 

(v)  If  the  activity  will  be  located  within 
a  marine  sanctuary  established  by  the 
Secretary  of  Commerce,  the  application 
must  include  a  copy  of  the  certification 
from  the  Secretary  of  Commerce  that  the 
proposed  activity  is  consistent  with  the 
purposes  of  Title  III  of  the  Marine  Pro¬ 
tection,  Research  and  Sanctuaries  Act 
of  1972  and  can  be  carried  out  within 
the  regulations  promulgated  by  the  Sec¬ 
retary  of  Commerce  to  control  activities 
within  the  marine  sanctuary. 

(vi)  If  the  activity  requires  the  prep¬ 
aration  of  an  environmental  Impact 
statement  (see  paragraphs  (i)(l)(lv) 
and  (1)  of  this  section),  which  neces¬ 
sitates  the  development  of  data  and  in¬ 
formation  which  will  result  in  substan¬ 
tial  expense  to  the  United  States,  the 
District  Engineer  may,  after  obtaining 
written  approval  from  the  Division  Engi¬ 
neer,  charge  the  applicant  for  those  ex¬ 
traordinary  expenses  Incurred  in  the  de¬ 
velopment  of  this  information  pursuant 
to  31  U.S.C.  483(a).  All  money  so  col¬ 
lected  shall  be  paid  into  the  Treasury  of 
the  United  States  as  miscellaneous  re¬ 
ceipts.  In  lieu  of  this  assessment,  the  Dis¬ 
trict  Engineer  may  require  reports,  data, 
and  other  information  for  the  environ¬ 
mental  impact  statement  (see  paragraph 
(h)(3)  of  this  section),  to  be  compiled 
by  an  independent  third  party  under 
contract  with  the  applicant  and  fur¬ 
nished  directly  to  the  District  Engineer; 
Provided,  In  siich  cases,  the  District  En¬ 
gineer  shall  specify  the  type  of  informa¬ 
tion  to  be  developed;  And  provided  fur¬ 
ther,  That  the  information  furnished  by 
this  third  party  contractor  may  not  be 
used  by  the  District  Engineer  to  assist 
in  his  preparation  of  the  environmental 
Impact  statement  tmless  he  has  approved 
the  selection  of  this  third  party  contrac¬ 
tor  after  consulting  with  interested  Fed¬ 
eral,  State,  and  local  agencies,  public 
interest  groups,  and  members  of  the  gen¬ 
eral  public,  as  he  deems  appropriate,  to 
assure  objectivity  in  this  selection.  In 
either  case,  the  District  Engineer  should 
advise  the  applicant  in  writing  that  there 
is  no  assurance  that  favorable  action  will 
ultimately  be  taken  on  his  application. 

(3)  In  addition  to  that  Information  in¬ 
dicated  in  paragraph  (h)  (2)  of  this  sec¬ 
tion,  the  applicant  will  be  required  to 
furnish  such  additional  information  as 
the  District  Engineer  may  deem  neces¬ 
sary  to  assist  him  in  his  evaluation  of  the 
application.  Such  additional  information 
may  include  an  environmental  assess¬ 
ment,  including  information  on  alter- 
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nate  methods  and  sites,  as  may  be  neces¬ 
sary  for  the  preparation  of  an  environ¬ 
mental  impact  statement  (see  paragraph 
(1),  below). 

(4)  The  application  must  be  signed  by 
the  person  who  desires  to  undertake  the 
proposed  activity;  however,  the  applica¬ 
tion  may  be  signed  by  a  duly  authorized 
agent  if  accompanied  by  a  statement  by 
that  person  d^gnating  the  agent  and 
agreeing  to  furnish,  upon  request,  sup¬ 
plemental  Information  in  support  of  the 
application.  In  either  case,  the  signature 
of  the  applicant  will  be  imderstood  to  be 
an  aflarmation  that  he  possesses  the  au¬ 
thority  to  undertake  the  activity  pro¬ 
posed  in  his  application,  except  where 
the  lands  are  imder  the  control  of  the 
Corps  of  Engineers,  in  which  case  the 
District  ESigineer  will  coordinate  the 
transfer  of  the  real  estate  and  the  permit 
action.  When  the  application  is  submit¬ 
ted  by  an  agent,  the  application  may  in¬ 
clude  the  activity  of  more  than  one 
owner  provided  the  character  of  the  ac¬ 
tivity  of  each  owner  is  similar  and  in  the 
same  general  area. 

(1)  Processing  applications  for  per¬ 
mits — (1)  standard  procedures.  (1) 
When  an  application  for  a  permit  is  re¬ 
ceived,  the  District  Engineer  shall  im¬ 
mediately  assign  it  a  number  for  identi¬ 
fication,  acknowledge  receipt  thereof, 
and  advise  the  applicant  of  the  number 
assigned  to  it.  He  shall  review  the  ap¬ 
plication  for  completeness  and  obtain 
from  the  applicant  any  additional  infor¬ 
mation  he  deems  necessary  for  further 
processing. 

(il)  When  all  required  information 
has  been  provided,  the  District  Engineer 
will  issue  a  public  notice  as  described  in 
paragrraph  (J)  of  this  section  unless  spe¬ 
cifically  exempted  by  other  provisions 
of  this  regulation.  The  notice  ^11  be  dis¬ 
tributed  for  posting  in  post  oCBces  or 
other  appropriate  public  places  in  the 
vicinity  of  the  site  of  the  proposed  work 
and  will  be  sent  to  the  applicant,  to  ap¬ 
propriate  city  and  county  officials,  to  ad¬ 
joining  property  owners,  to  appropriate 
State  agencies,  to  concerned  Federal 
agencies,  to  local,  regional  and  national 
shipping  and  other  concerned  business 
and  conservation  organizations,  and  to 
any  other  Interested  parties.  If  in  the 
JudErment  of  the  District  Engineer  the 
proposal  may  result  in  substantial  pub¬ 
lic  Interest,  the  public  notice  (without 
drawings)  may  be  i»ubllshed  for  five 
consecutive  days  in  the  local  newspaper, 
and  the  applicant  shall  reimburse  the 
District  En^neer  for  the  costs  of  pub¬ 
lication.  Copies  of  public  notices  will  be 
sent  to  all  parties  who  have  specifically 
requested  copies  of  public  notices,  to  the 
U.S.  Senators  and  Representatives  for 
the  area  where  the  work  is  to  be  per¬ 
formed,  the  Field  Representative  of  the 
Secretary  of  the  Interior,  the  Regional 
Director  of  the  Bureau  of  Sport  Fisheries 
and  Wildlife,  the  Regional  Director  of 
the  National  Park  Service,  the  Regional 
Administrator  of  the  Environmental 
Protection  Agency  (EPA),  the  Reglcmal 
Director  of  the  National  Marine  Fish¬ 
eries  Service  of  the  National  (Dceanic  and 
Atmo^herlc  Administration  (NOAA) . 


the  head  of  the  State  agency  resp<mslble 
for  fish  and  wildlife  resources,  the  Dis¬ 
trict  Commander,  U.S.  Coast  Guard,  and 
the  Office  of  the  CJhlef  of  Engineers,  At¬ 
tention:  DAEN-CWO-N. 

(iii)  The  District  Engineer  shall  con¬ 
sider  all  comments  received  in  response 
to  the  public  notice  in  his  subsequent 
actions  on  the  permit  application.  Re¬ 
ceipt  of  the  comments  will  be  acknowl¬ 
edged  and  they  will  be  made  a  part  of  the 
official  file  (Xi  the  application.  Comments 
received  as  form  letters  or  petitions  may 
be  acknowledged  as  a  group  to  the  per¬ 
son  or  organization  responsible  for  the 
form  letter  or  petition.  If  comments  re¬ 
late  to  matters  within  the  special  exper¬ 
tise  of  another  Federal  agency,  the  Dis¬ 
trict  Engineer  may  seek  the  advice  of 
that  agency.  The  applicant  must  be  given 
the  opportunity  to  furnish  the  District 
Engineer  his  proposed  resolution  or  re¬ 
buttal  to  all  objections  from  Government 
agencies  and  other  substantive  adverse 
comments  before  final  decision  will  be 
made  on  the  applicatlcm. 

(iv)  The  District  Engineer  will  con¬ 
sider  whether  or  not  an  environmental 
Impact  statement  is  necessary  (see  para¬ 
graph  (1)  of  this  section)  at  the  earliest 
time  during  the  processing  of  an  applica¬ 
tion  involving  an  activity  which  Is  not 
already  subject  to  an  environmental  im¬ 
pact  statement.  This  will  be  deme  when 
he  can  make  an  assessment  of  the  envi¬ 
ronmental  impact  of  a  proposed  activity, 
which  in  some  cases  may  be  upon  receipt 
of  the  application  due  to  the  magnitude 
of  the  proposed  project  or  the  nature  of 
the  area  Involved.  This  will  be  recon¬ 
sidered  as  additional  information  is  de¬ 
veloped;  however,  at  the  earliest  time 
that  it  appears  an  environmental  impact 
statement  may  be  required,  the  District 
Engineer  will  require  the  applicant  to 
furnish  additional  information  and  an 
analysis  of  the  environmental  impacts  of 
the  proposed  action.  A  preliminary  deter¬ 
mination  as  to  whether  an  environmental 
Impact  statement  will  be  prepared  or  a 
statement  that  an  environmental  impact 
statement  has  already  been  prepared  on 
the  overall  activity  by  the  Corps  of  Engi¬ 
neers  or  another  Federal  agency,  will  be 
announced  in  the  Public  Notice  (see  para¬ 
graph  (j)  of  this  section) .  If  the  District 
Engineer  determines  that  an  environ¬ 
mental  impact  statement  will  not  be  pre¬ 
pared  for  the  proposed  activity,  a  finding 
to  that  effect  will  immediately  be  placed 
in  the  permit  flle  and,  if  the  public  notice 
has  indicated  an  Intent  to  prepare  a 
statement,  will  be  announced  to  the  pub¬ 
lic.  This  finding  shall  be  dated  and 
signed  and  shall  include  a  brief  state¬ 
ment  of  the  facts  and  reasons  for  the 
decision.  If  the  District  Engineer  be¬ 
lieves  that  granting  the  permit  may  be 
warranted  but  that  the  proposed  activity 
would  significantly  affect  the  quality  of 
the  human  environment,  he  will  prepare 
an  environmental  Impact  statement  In 
accordance  with  §  209.410.  In  such  cases 
and  if  a  public  hearing  is  to  be  held  (see 
subparagraph  (v) ,  below) ,  the  proposed 
final  environmental  Impact  statement 
must  be  completed  prior  to  the  hearing. 
If  a  public  meeting  is  held,  however,  the 


draft  environmental  Impact  statement 
will  be  filed  with  the  Council  on  Envi¬ 
ronmental  Quality  (CEQ)  at  least  15  days 
prior  to  the  meeting. 

(V)  If  the  proposed  activity  Includes 
the  discharge  of  dredged  or  fill  material 
into  navigable  waters  or  the  transpor¬ 
tation  of  dredged  material  for  the  pur¬ 
pose  of  diimplng  it  in  ocean  waters  and 
a  person  or  persons  having  an  interest 
which  may  be  affected  by  the  Issuance  of 
a  permit  requests  a  hearing,  or  if  a  sec¬ 
ond  State  objects  to  issuance  of  a  permit 
on  the  basis  of  water  quality  and  re¬ 
quests  a  hearing,  or  if  otherwise  required 
by  law  or  direct^  by  the  Chief  of  Engi¬ 
neers,  the  District  Engineer  will  arrange 
a  public  hearing  in  accordance  with  ap¬ 
plicable  Corps  of  Engineers  regulations 
(§  209.133).  If  no  public  hearing  is  to  be 
held  and  the  District  Engineer  deter¬ 
mines  that  public  interest  warrants  and 
additional  information  necessary  to  the 
proper  evaluation  of  the  application 
would  probably  be  obtained  thereby,  the 
District  Engineer  will  hold  a  public  meet¬ 
ing  (see  paragraph  (k)  of  this  section) . 

(vl)  After  all  above  actions  have  been 
completed,  the  District  Engineer  will  de¬ 
termine  in  accordance  with  the  record 
and  applicable  regulations  whether  or 
not  the  permit  should  be  issued.  If  a  per¬ 
mit  is  warranted,  he  will  determine  the 
conditions  and  duration  which  should  be 
Incorporated  into  the  permit  (see  para¬ 
graphs  (m)  and  (n)  of  this  section).  In 
accordance  with  the  authorities  specified 
In  paragraph  (p)  of  this  section  the 
District  Engineer  will  take  final  action 
or  forward  the  application  with  all  per¬ 
tinent  comments,  records,  and  studies. 
Including  the  final  environmental  im¬ 
pact  statement  if  prepared,  and  a  state¬ 
ment  of  findings  to  support  his  recom¬ 
mendation,  through  channels  to  the 
official  authorized  to  make  the  final  deci¬ 
sion.  The  report  forwarding  Uie  applica¬ 
tion  for  decision  will  be  in  the  format 
prescribed  in  paragraph  (s)  of  this  sec¬ 
tion.  Notice  that  the  application  has  been 
forwarded  to  higher  headquarters  will  be 
furnished  the  applicant.  When  the  final 
decision  is  made,  the  statement  of  find¬ 
ings  to  support  that  decision  will  be 
placed  in  the  permit  file.  If  an  environ¬ 
mental  impact  statement  was  filed  with 
CEQ,  a  copy  of  the  statement  of  findings 
will  be  submitted  to  DAEN-CWO-N  for 
filing  with  C!EQ.  In  those  cases  where  an 
environmental  impact  statement  has  not 
been  prepared  but  the  application  is 
forwarded  for  decision  in  the  format 
prescribed  in  paragraph(s)  of  this  sec¬ 
tion,  the  report  will  serve  as  the  State¬ 
ment  of  Findings. 

(vii)  If  the  final  decision  is  to  deny 
the  permit,  the  applicant  will  be  advised 
in  writing  of  the  reason  for  denial.  If  the 
final  decision  is  to  issue  the  permit,  the 
Issiilng  official  will  forward  two  ct^les  of 
the  draft  permit  to  the  applicant  for 
signature  accepting  the  conditions  of  the 
permit.  The  applicant  will  return  both 
signed  copies  to  the  issuing  officials  who 
then  signs  and  dates  the  permit.  The  per¬ 
mit  is  not  valid  imtil  signed  by  the  issu¬ 
ing  offleiaL  Final  action  on  the  permit^ 
s4>plication  is  the  signature  on  the  letterj 
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notifying  the  applicant  of  the  denial  of 
his  application  or  signature  of  the  issuing 
official  on  the  authorizing  document. 

(vlii)  The  District  Engineer  will  pub¬ 
lish  monthly  a  list  of  i}ermits  issu^  or 
denied  diu’ing  the  previous  month.  The 
list  will  identify  each  action  by  public 
notice  number,  name  of  applicant,  and 
brief  description  of  activity  involved. 
This  list  will  be  distributed  to  all  per¬ 
sons  who  received  any  of  the  public  no¬ 
tices  listed. 

(ix)  If  the  applicant  fails  to  respond 
within  six  months  to  any  request  or  in¬ 
quiry  of  the  District  Engineer,  the  Dis¬ 
trict  Engineer  may  advise  the  applicant 
by  registered  letter  that  his  application 
will  be  considered  as  having  been  with¬ 
drawn  unless  the  applicant  responds , 
thereto  within  thirty  days  of  the  date  of 
the  letter. 

(2)  Procedures  for  particular  types  of 
permit  situations,  (i)  Activities  requir¬ 
ing  water  quality  certification: 

(a)  If  water  quality  certification  for 
the  proposed  activity  is  necessary  imder 
the  provisions  of  the  Federal  Water 
Pollution  Control  Act,  the  District  En¬ 
gineer  shall  so  notify  the  applicant  and 
obtain  from  him  either  the  appropriate 
certification  or  a  copy  of  his  application 
for  such  certification.  The  District  En¬ 
gineer  shall  forward  one  copy  of  the 
permit  application  to  the  appropriate 
certifying  agency  and  two  copies  to  the 
Regional  Administrator  of  the  Environ¬ 
mental  Protection  Agency  (EPA).  The 
District  Engineer  may  issue  the  public  no¬ 
tice  of  the  application  jointly  with  the 
certifying  agency  if  arrangements  for 
such  joint  notices  have  been  approved  by 
the  Division  Engineer.  When  the  cerifi- 
cation  is  received  a  copy  of  the  certifica¬ 
tion  will  be  fora'arded  to  the  Regional 
Administrator  of  EPA  who  shall  deter¬ 
mine  if  the  proposed  activity  may  affect 
the  quality  of  the  waters  of  any  State  or 
Stat^  other  than  the  State  in  which  the 
work  is  to  be  performed.  If  he  needs  sup¬ 
plemental  information  in  order  to  make 
this  determination,  the  Regional  Ad¬ 
ministrator  may  request  it  from  the  Dis¬ 
trict  Engineer  who  shall  obtain  it  from 
the  applicant  and  forward  it  to  the 
Regional  Administrator.  The  Regional 
Administrator  shall,  within  thirty  days  of 
receipt  of  the  application,  certification 
and  supplemental  information,  notify  the 
affected  State,  the  District  Engineer,  and 
the  applicant  in  the  event  such  a  second 
State  may  be  affected.  The  second  State 
then  has  sixty  days  to  advise  the  District 
Engineer  that  it  objects  to  the  issuance 
of  the  p>ermit  on  the  basis  of  the  effect 
on  the  quality  of  its  waters  and  to  re¬ 
quest  a  hearing. 

(b)  No  authorization  will  be  granted 
imtll  required  certification  has  been  ob¬ 
tained  or  has  been  waived.  Waiver  is 
deemed  to  occiu:  if  the  certifying  agency 
fails  or  refuses  to  act  on  a  request  for 
certification  within  a  reasonable  period 
of  time  after  receipt  of  such  request.  The 
request  for  certification  must  be  made  in 
accordance  with  the  regulations  of  the 
certifying  agency.  In  determining  wheth¬ 
er  oc  not  a  waiver  period  has  com¬ 
menced,  the  IMstrlct  Engineer  will  verify 


that  the  certifsdng  agency  has  received 
a  valid  request  for  certification.  Three 
months  shall  generally  be  considered  to 
be  a  reasonable  period  of  time.  If,  how¬ 
ever,  special  circumstances  identified  by 
the  District  Engineer  require  that  action 
on  an  application  be  taken  within  a  more 
limited  period  of  time,  the  District  En¬ 
gineer  shall  determine  a  reasonable  les¬ 
ser  period  of  time,  advise  the  certifying 
agency  of  the  need  for  action  by  a  par¬ 
ticular  date  and  that,  if  certification  is 
not  received  by  that  date,  it  will  be  con¬ 
sidered  that  the  requirement  for  certi¬ 
fication  has  been  waived.  Similarly  if  it 
appears  that  circumstances  may  reason¬ 
ably  require  a  period  of  time  longer  than 
three  months,  the  District  Engineer  may 
afford  the  certifying  agency  up  to  one 
year  to  provide  the  required  certification 
before  determining  that  a  waiver  has  oc¬ 
curred.  District  Engineers  shall  check 
with  the  cetlfying  agency  at  the  end  of 
the  allotted  period  of  time  before  deter¬ 
mining  that  a  waiver  has  occxured. 

(ii)  If  the  proposed  activity  will  be 
located  in  the  coastal  zone  of  a  State,  the 
District  Engineer  shall  obtain  from  the 
applicant  a  certification  that  the  activity 
conforms  to  the  coastal  zone  manage¬ 
ment  program  of  the  State.  Upon  receipt 
of  the  certification,  the  District  En¬ 
gineer  will  forward  a  copy  of  the  permit 
application  and  certification  to  the  State 
agency  responsible  for  implementing  the 
coastal  zone  management  program  and 
request  its  concurrence  or  objection.  The 
District  Engineer  can  issue  the  public  no¬ 
tice  of  the  application  jointly  with  the 
State  agency  if  arrangements  for  such 
joint  notices  have  been  approved  by  the 
Division  Engineer.  A  copy  of  the  certifica¬ 
tion  will  also  be  sent,  along  with  the  pub¬ 
lic  notice  of  the  application  to  the  Direc¬ 
tor,  Office  of  Coastal  Zone  Management. 
NOAA,  Department  of  Commerce.  Rock¬ 
ville,  Maryland  20852.  If  the  State  agency 
fails  to  concur  or  object  to  the  certifica¬ 
tion  within  six  months  of  receipt  of  the 
request,  it  will  be  presumed  to  waive  its 
right  to  so  act  and  the  certification  will 
be  presumed  to  be  valid.  Before  deter¬ 
mining  that  a  waiver  has  occurred,  the 
District  Engineer  will  check  with  the 
State  agency  to  verify  that  it  has  failed 
to  act.  If  the  State  agency  objects  to  the 
proposed  activity,  the  District  Engineer 
will  so  advise  the  Director,  Office  of 
Coastal  Zone  Management,  NOAA,  and 
request  advice  within  thirty  days  wheth¬ 
er  or  not  the  Secretary  of  Commerce 
will  review  the  objection.  If  the  objection 
will  not  be  reviewed,  the  permit  will  be 
denied.  If,  however,  the  Secretary  of 
Commerce  Indicates  he  will  review  the 
objection,  fiuther  action  on  the  applica¬ 
tion  will  be  held  in  abeyance  pending 
notification  of  the  results  of  the  review. 
If  the  objection  is  sustained,  the  permit 
will  be  denied.  If  the  objection  is  over¬ 
ruled  by  the  Secretary’s  finding,  however, 
the  processing  will  be  continued. 

(ill)  If  the  proposed  activity  Involves 
any  property  listed  in  the  National  Regis¬ 
ter  of  Historic  Places  (which  is  published 
in  its  entirety  in  the  Federai,  Register 
annually  in  February  with  addenda 
published  each  month) ,  the  District 


Engineer  will  determine  if  any  aspect  of 
the  activity  causes  or  may  cause  any 
change  in  the  quality  of  the  historical, 
architectural,  archeological,  or  cultural 
character  that  qualified  the  property  for 
listing  in  the  National  Re^ster.  Gen¬ 
erally  adverse  effects  occur  under  con¬ 
ditions  which  include  but  are  not 
limited  to  destruction  or  alteration  of 
all  or  part  of  the  property;  isolation 
from  or  alteration  of  its  surrounding  en¬ 
vironment:  and  introduction  of  visual, 
audible,  or  atmospheric  elements  that 
are  out  of  character  with  the  property 
and  its  setting.  If  the  District  Engineer 
determines  that  the  activity  will  have  no 
effect  on  the  property,  he  will  proceed 
with  the  standard  procedures  for  proc¬ 
essing  the  application.  If,  however,  the 
District  Engineer  determines  that  the 
activity  will  have  an  effect  on  the  prop¬ 
erty,  he  will  proceed  in  accordance  with 
the  procedures  specified  in  the  Federal 
Register,  Volume  37,  Number  220,  No¬ 
vember  14,  1972,  pages  24146  to  24148. 

(Iv)  If  the  proposed  activity  consists 
of  the  dredging  of  an  access  channel 
and/or  berthing  facility  associated  with 
an  authorized  Federal  navigation  proj¬ 
ect,  the  activity  will  be  included  in  the 
planning  and  coordination  of  the  con¬ 
struction  or  maintenance  of  the  Federal 
project  to  the  maximum  extent  feasible. 
Separate  notice,  meeting  or  hearing,  and 
environmental  impact  statement  will  not 
be  required  for  activities  so  Included  and 
coordinated:  and  the  public  notice  issued 
by  the  District  Engineer  for  these  Fed¬ 
eral  and  associated  non-Federal  activi¬ 
ties  will  be  the  notice  of  intent  to  issue 
permits  for  those  included  non-Federal 
dredging  activities  required  by  paragraph 
(g)  (17)  (iv)  of  this  section.  The  decision 
whether  to  issue  or  deny  such  a  permit 
will  be  consistent  with  the  decision  on 
the  Federal  project  unless  special  con¬ 
siderations  applicable  to  the  proposed 
activity  are  identified. 

(v)  In  addition  to  the  general  distri¬ 
bution  of  public  notices  cited  in  para¬ 
graph  (i)  (1)  (iv)  of  this  section,  notices 
will  be  sent  to  other  addressees  in  appro¬ 
priate  cases  as  follows: 

(a)  If  the  activity  involves  structures 
or  dredging  along  ^e  shores  of  the  sea 
or  Great  Lakes,  to  the  Coastal  Engineer¬ 
ing  Research  Center,  Washington,  D.C. 
20016. 

(b)  If  the  activity  involves  construc¬ 
tion  of  fixed  structures  or  artificial 
Islands  on  the  outer  continental  shelf 
or  in  the  territorial  seas,  to  the  Deputy 
Assistant  Secretary  of  Defense  (Installa¬ 
tions  and  Housing)  Washington,  D.C. 
20310,  the  Director,  Defense  Mapping 
Agency,  Hydrographic  Center,  Waaiiing- 
ton,  D.C.  20390,  Attention.  Code  N512. 
and  the  Director,  National  Ocean  Survey, 
NOAA,  Department  of  Commerce,  Rock¬ 
ville,  Maryland  20852. 

(c)  If  the  activity  involves  the  con¬ 
struction  of  structures  to  enhance  fish 
propagation  along  the  Atlantic  and  Gulf 
coasts,  to  the  Atlantic  Estuarine  Fish¬ 
eries  Center,  National  Mtuine  Fisheries 
Service,  NOAA,  Department  of  Com¬ 
merce,  Beaufort,  North  Carolina  28416. 

(d)  If  the  activity  Involves  the  con¬ 
struction  of  structures  which  may  affect 
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aircraft  operations  or  for  purposes  asso¬ 
ciated  with  seaplane  operations,  to  the 
Regional  Director  of  the  Federal  Avia¬ 
tion  Administration. 

(e)  If  the  activity  is  in  connection  with 
a  foreign-trade  zone,  to  the  Executive 
Secretary,  Foreign-Trade  Zones  Board. 
Department  of  Commerce.  Washington. 
D.C.  20230.  and  to  the  appropriate  Dis¬ 
trict  Director  of  Customs  as  Resident 
Representative.  Foreign-Trade  Zones 
Board. 

(Vi)  Copies  of  permits  will  be  fur¬ 
nished  to  other  agencies  in  appropriate 
cases  as  follows: 

(a)  If  the  activity  Involves  the  con¬ 
struction  of  structures  or  artificial 
Islands  on  the  outer  continental  shelf, 
to  the  Director,  Defense  Mapping 
Agency,  Hydrographic  Center,  Washing¬ 
ton,  D.C.  20390.  AttenUon.  Code  N512 
and  to  the  Director,  National  Ocean  Sur¬ 
vey,  NOAA,  Department  of  Commerce, 
Rockville,  Maryland  20852. 

(b)  If  the  activity  involves  the  con¬ 
struction  of  structures  to  enhance  fish 
propagation  (fish  havens)  along  the 
coasts  of  the  United  States,  to  Defense 
Mapping  Agency,  Hydrographic  Center 
and  National  Ocean  Survey  as  in  para¬ 
graph  (i)  (2)  (vl)  (a)  of  this  section  and 
to  the  Atlantic  Estuarine  Fisheries  Cen¬ 
ter,  National  Marine  Fisheries  Service, 
NOAA,  Department  of  Commerce,  Beau¬ 
fort,  North  Carolina  28416. 

(c)  If  the  activity  Involves  the  erec¬ 
tion  of  an  aerial  transmission  line  across 
a  navigable  water  of  the  United  States,  to 
the  Director,  National  Ocean  Survey, 
NOAA,  Department  of  Commerce,  Rock¬ 
ville.  Maryland  20852,  reference  C322. 

(d)  If  the  activity  Is  listed  in  para¬ 
graph  (1X2)  (Vi)  (a),  (b),  or  (c)  of  this 
section  or  involves  the  transportation  of 
dredged  material  for  the  purpose  of 
dumping  it  in  ocean  waters,  to  the  ap¬ 
propriate  District  Commander,  U.S. 
Coast  Guard. 

(vil)  If  the  District  Engineer  deter¬ 
mines  that  a  letter  or  permission  (see 
paragraph  (m)  of  this  section)  is  the 
appropriate  form  of  authorization  to  be 
i^ued,  he  may  omit  the  publishing  of  a 
public  notice;  however,  he  will  coordi¬ 
nate  the  proposal  with  all  concerned 
fish  and  wildlife  agencies.  Federal  and 
State,  as  required  by  the  Fish  and  Wild¬ 
life  CoorAnation  Act.  A  copy  of  the  letter 
of  permission  will  be  sent  to  the  Re¬ 
gional  Director,  Bureau  of  Sport  Fish¬ 
eries  and  Wildlife. 

(viil)  If  the  circumstances  surroimd- 
ing  a  permit  application  require  emer¬ 
gency  action  and  the  District  Engineer 
considers  that  the  public  interest  requires 
that  the  standard  procedures  must  be 
abbreviated  in  the  particiilar  case,  he 
will  explain  the  circumstances  and  rec¬ 
ommend  special  procedures  to  the  Chief 
of  Engineers,  ATTN :  DAEN-CWO-N  by 
teletype.  The  Chief  of  Engineers,  upon 
consultation  with  the  Secretary  of  the 
Army  or  his  authorized  representative 
and  other  affected  agencies,  will  instruct 
the  District  Engineer  as  to  further  proc¬ 
essing  of  the  application. 

(ix)  General  Permits.  The  District  En¬ 
gineer  may,  after  compliance  with  the 


other  procedures  of  this  regulation,  issue 
general  permits  for  certain  clearly 
described  categories  of  structures  or 
work,  including  discharges  of  dt'edged  or 
fill  material,  requiring  Department  of 
the  Army  permits.  After  a  general  permit 
has  been  issued,  individual  activities 
falling  within  those  categories  that  are 
authorized  by  such  general  permits  do 
not  have  to  be  further  authorized  by  the 
procedures  of  this  regulation  imless  the 
District  Engineer  determines,  on  a  case- 
by-case  basis,  that  the  public  Interest 
requires. 

(a)  District  Engineers  will  include 
only  those  activities  that  are  sub¬ 
stantially  similar  in  natme,  that  cause 
only  minimal  adverse  environmental  im¬ 
pact  when  performed  separately,  and 
that  will  have  only  a  minimal  adverse 
cumulative  effect  on  the  environment  as 
categories  which  are  candidates  for  gen¬ 
eral  permits. 

(b)  In  addition  to  the  conditions  pre¬ 
scribed  in  Appendix  C  of  this  Regulation, 
any  general  permit  issued  by  the  District 
Engineer  shall  prescribe  the  following 
conditions : 

(1)  The  maximum  quantity  of  ma¬ 
terial  that  is  authorized  for  discharge 
by  the  general  permit  in  a  single  or  in¬ 
cidental  operation  (if  applicable) ; 

(2)  A  description  of  the  category  or 
categories  of  activites  included  in  the 
general  permit;  and 

(3)  TTie  type  of  water (s)  into  which 
the  activity  may  occur, 

(c)  The  District  Engineer  shall  require 
reporting  procedures  wha:e  the  general 
permit  fails  to  designate  a  specific  water 
body  or  water  bodies.  He  may  require 
such  procedures  in  other  situations. 

(d)  A  general  permit  may  be  revoked 
if  it  is  determined  that  the  cumulative 
effects  of  the  activities  by  it  will  have  an 
adverse  Impact  on  the  public  interest 
provided  the  procedures  of  paragraph 
(o)  of  this  regulation  are  followed.  Fol¬ 
lowing  revocation,  any  future  activities 
In  areas  covered  by  the  general  permit 
shall  be  processed  as  individual  permits 
under  this  regulation. 

(3)  Timing  of  processing  of  applica¬ 
tions.  In  view  of  the  extensive  coordina¬ 
tion  with  other  agencies  and  the  public 
and  the  study  of  all  aspects  of  proposed 
activities  required  by  the  above  proce¬ 
dures.  applicants  must  allow  adequate 
time  for  the  processing  of  their  applica¬ 
tions.  The  District  Engineer  will  be 
guided  by  the  following  time  limits  for 
the  indicated  steps  in  processing  permit 
applications: 

(i)  Public  notice  should  be  Issued 
within  fifteen  days  of  receipt  of  all  re¬ 
quired  information  from  the  applicant, 
unless  Joint  notice  with  State  agencies  is 
to  be  used. 

(li)  The  receipt  of  comments  as  a  re¬ 
sult  of  the  public  notice  should  not  ex¬ 
tend  beyond  seventy-five  days  from  the 
date  of  the  notice. 

(ill)  The  record  of  a  public  meeting 
should  be  closed  not  later  than  fifteen 
days  after  the  meeting. 

(iv)  The  District  Engineer  should 
either  send  notice  of  denial  to  the  ap¬ 
plicant,  or  issue  the  draft  permit  to  the 


applicant  for  acceptance  and  signature, 
or  forward  the  application  to  higher 
headquarters  within  thirty  days  of  one 
of  the  following  whichever  is  latest:  re¬ 
ceipt  of  notice  of  withdrawal  of  objec¬ 
tions;  completion  of  coordination  follow¬ 
ing  receipt  of  applicant’s  rebuttal  of  ob¬ 
jections;  receipt  of  the  record  of  a  pub¬ 
lic  hearing;  closing  of  the  record  of  a 
public  meeting;  or  expiration  of  the  wait¬ 
ing  period  following  the  filing  of  the  final 
environmental  Impact  statement  with 
CEQ. 

(J)  Public  notice  and  coordination 
with  interested  parties.  (1)  The  Public 
Notice  is  the  primary  method  of  advising 
all  interested  parties  of  the  proposed  ac¬ 
tivity  for  which  a  permit  is  sought  and 
of  soliciting  comments  and  information 
necessary  to  evaluate  the  probable  im¬ 
pact  on  the  public  Interest.  The  notice 
must,  therefore,  include  sufficient  infor¬ 
mation  to  give  a  clear  imderstandlng  of 
the  nature  of  the  activity  to  generate 
meaningful  comments.  The  notice  should 
Include  the  following  Items  of  informa¬ 
tion: 

(i)  The  name  and  address  of  the 
applicant; 

(il)  The  location  of  the  proposed 
activity; 

(ill)  A  brief  description  of  the  proposed 
activity.  Its  purpose  and  intended  use. 
'including  a  description  of  the  type  of 
structures,  if  any,  to  be  erected  on  fills, 
or  pile  or  fioat-supported  platforms,  and 
a  description  of  the  type,  compo^tion 
and  quantity  of  materials  to  be  dis¬ 
charged  or  dumped  and  means  of  con¬ 
veyance; 

(iv)  A  plan  and  elevation  drawing 
showing  the  general  and  specific  site  lo¬ 
cation  and  character  of  all  proposed  ac¬ 
tivities,  Including  the  size  relationship 
of  the  proposed  structures  to  the  size  of 
the  Impacted  waterway  and  depth  of 
water  in  the  area; 

(V)  A  list  of  other  government  author¬ 
izations  obtained  or  requested,  includ¬ 
ing  required  certifications  relative  to 
water  quality,  coastal  zone  management, 
or  marine  sanctuaries; 

(Vi)  A  statement  concerning  a  pre¬ 
liminary  determination  of  the  need  for 
and/or  availability  of  an  environmental 
Impact  statement; 

(vii)  Any  other  available  information 
which  may  assist  Interested  parties  in 
evaluating  the  likely  Impact  of  the  pro¬ 
posed  activity.  If  any,  on  factors  affecting 
the  public  interest,  including  environ¬ 
mental  values; 

(vlU)  A  reasonable  period  of  time,  nor¬ 
mally  thirty  days  but  not  less  than  fif¬ 
teen  days  from  date  of  mailing,  within 
which  Interested  parties  may  express 
their  views  concerning  the  permit  iq>pll- 
catlon;  and 

(lx)  A  paragraph  describing  the  vari¬ 
ous  factors  on  which  decisions  are  based 
during  evaluation  of  a  permit  applica¬ 
tion. 

(a)  Except  as  provided  in  paragraph 
(j)  (1)  (ix)  (b)  of  this  section  the  foUow- 
1^  will  be  included: 

Tbs  decision  whether  to  Issue  a  permit 
will  be  based  on  an  evaluation  of  the  prolK 
able  Impact  of  the  proposed  activity  on  the 
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public  interest.  That  decision  will  reflect  tbe 
national  concern  for  both  protection  and 
utilization  of  Important  resources.  The  bene¬ 
fit  which  reasonably  may  be  expected  to  ac¬ 
crue  frcnn  the  proposal  must  be  balanced 
against  its  reasonably  fraoseeable  detriments. 
All  factors  which  may  be  relevant  to  the  pro¬ 
posal  will  be  considered;  among  those  are 
conservation,  economics,  aesthetic,  general 
environmental  concerns,  historic  values,  flsh 
and  wildlife  values,  flood  damage  prevention, 
land  use  classlflcation,  navigation,  recreation, 
water  supply,  water  quality  and,  in  general, 
the  needs  and  welfare  of  the  people.  No  per¬ 
mit  wUl  be  granted  unless  its  issuance  is 
found  to  be  in  tbe  public  interest. 

(1)  If  a  Federal  agency  otlier  than  the 
Corps  of  Engineers  has  primary  respon¬ 
sibility  for  licensing  an  activity  and  for 
environmental  review  as  contemplated 
by  the  provisions  of  the  National  En¬ 
vironmental  Policy  Act,  (see  paragraph 
(e)  (3)  of  this  section),  the  public  notice 
shall,  In  lieu  of  the  general  paragraph 
above,  describe  the  actions  and  reviews 
pending  before  those  agencies,  recite  the 
fact  that  District  Engineers  'Will  consult 
wit^  and  give  due  consideration  to  the 
findings  of,  those  agencies  and  provide 
the  following  paragraph:  “The  decision 
whether  to  Issue  a  permit  will  based  on 
a  consideration  of  the  effect  which  the 
proposed  activity  will  have  on  the  navi¬ 
gable  capacity  of  the  waterway.”  (See 
particularly  paragraphs  (g)(13),  (g) 
(15),  and  (g)(16)  of  this  section.) 

(2)  If  the  activity  involves  the  dis¬ 
charge  of  dre^ed  or  fill  material  Into 
the  navigable  waters  or  the  tran^rta- 
tlon  of  dredged  material  for  the  purpose 
of  dumping  It  In  ocean  waters,  the  pub¬ 
lic  notice  shall  also  indicate  that  the 
evaluation  of  the  Impact  of  the  activity 
on  the  public  Interest  will  Include  ap¬ 
plication  of  the  guidelines  promulgated 
by  the  Administrator,  EPA,  vmder  au¬ 
thority  of  section  404(b)  of  the  Federal 
Water  Pollution  Control  Act  or  of  the 
criteria  established  under  authority  of 
section  102(a)  of  the  Marine  Protection, 
Research  and  Sanctuaries  Act  of  1972  as 
appropriate. 

(b)  In  cases  Involving  construction  of 
fixed  structures  or  artificial  islands  on 
outer  continental  shelf  lands  which  are 
under  mineral  lease  from  the  Depart¬ 
ment  of  the  Interior,  the  notice  will  con¬ 
tain  the  following  statement:  “The  de¬ 
cision  as  to  vidiether  a  permit  will  be 
issued  will  be  based  on  an  evaluation  of 
the  Impact  of  the  proposed  work  on 
navigation  and  national  seciulty.” 

(x)  If  the  activity  includes  the  dis¬ 
charge  of  dredged  or  fill  material  in  the 
navigable  waters  or  the  transportation 
of  dredged  material  for  the  piupose  of 
dumping  it  In  ocean  waters,  the  follow¬ 
ing  statement  will  also  be  included  in 
the  public  notice: 

Any  person  who  has  an  Interest  which 
may  be  adversely  affected  by  tbe  Issuance 
of  a  permit  may  request  a  public  hearing. 
The  request  must  be  submitted  In  writing 
to  tbe  District  Engineer  within  thirty  days 
of  tbe  date  of  this  notice  and  must  clearly 
set  forth  the  Interest  which  may  be  ad¬ 
versely  affected  and  the  manner  in  which  the 
Interest  may  be  adversely  affected  by  tbe 
activity. 


(2)  It  is  presumed  that  all  Interested 
parties  and  agencies  will  wish  to  respond 
to  public  notices;  therefore,  a  lack  of 
response  will  be  interpreted  as  meaning 
that  there  is  no  objection  to  the  appli¬ 
cation.  A  copy  of  the  public  notice  with 
the  Ust  of  the  addresses  to  whom  the 
notice  was  sent  will  be  included  in  the 
record.  If  a  question  develops  with  re¬ 
spect  to  an  activity  for  which  another 
agency  has  responsibility  and  that  other 
agency  has  not  responded  to  the  public 
notice,  the  District  Engineer  may  request 
their  comments.  Whenever  a  respome  to 
a  public  notice  has  been  received  from 
a  member  of  Congress,  either  in  behalf 
of  a  constituent  or  himself,  the  District 
Engineer  will  inform  the  member  of 
Congress  of  the  final  decision. 

(3)  Notices  sent  to  several  agencies 
within  the  same  State  may  result  in  con¬ 
flicting  comments  from  those  agencies. 
While  many  States  have  designated  a 
single  State  agency  or  individual  to  pro¬ 
vide  a  single  and  coordinated  State  posi¬ 
tion  regarding  pending  permit  applica¬ 
tions,  where  a  State  has  not  so 
designated  a  single  source.  District  Engi¬ 
neers  will  elicit  from  the  Governor  an 
expression  of  his  views  and  desires  con¬ 
cerning  the  application.  Where  coordi¬ 
nation  is  required  by  the  Fish  and 
Wildlife  Coordination  Act  (see  para¬ 
graph  (c)(5)  of  this  section).  District 
Engineers  will  address  a  letter  to  the 
designated  single  Sate  agency  or  Gover¬ 
nor,  as  appropriate,  inviting  attention  to 
the  coo^natlon  requirements  of  the 
Fish  and  Wildlife  Coordination  Act  and 
requesting  that  a  report  from  the  head 
of  the  State  agency  responsible  for  fish 
and  wildlife  resources  be  appended  to 
the  coordinated  State  report. 

(k)  Public  meetings.  (1)  It  is  the 
policy  of  the  Corps  of  Engineers  to  con¬ 
duct  the  civil  works  program  in  an 
atmosphere  of  public  tmderstanding, 
trust,  mutual  cooperation,  and  in  a 
manner  responsive  to  the  public  interest. 
The  views  of  all  concerned  persons  are 
Initially  sought  by  means  of  public  no¬ 
tices  in  connection  with  applications  for 
permits.  Where  response  to  a  notice 
indicates  further  opportunity  for  public 
expressions  of  interest  may  be  war¬ 
ranted.  and  a  public  hearing  is  not 
required  by  law  or  directed  by  the  Chief 
of  Engineers,  the  District  Engineer  may 
hold  a  public  meeting. 

(2)  A  public  meeting  is  a  forum  at 
which  all  concerned  persons  are  given 
an  opportunity  to  present  additional  in¬ 
formation  relevant  to  a  proper  evalua¬ 
tion  of  an  application  for  a  permit  for  an 
activity.  If  a  public  meeting  is  held,  no¬ 
tice  aimoimcing  the  meeting  will  be 
published  at  least  thirty  days  in  advance 
of  the  meeting.  A  summary  of  environ¬ 
mental  considerations  will  be  included 
in  the  notice.  The  i^iplicant  will  be  given 
an  opportunity  to  present  his  proposal 
and  explain  why  he  thinks  it  is  in  the 
public  interest.  Officials  of  other  Federal 
agencies  or  of  State  and  local  govern¬ 
ments  will  be  given  opportunity  to  ex¬ 
press  their  views,  as  well  all  other  per¬ 
sons.  The  conduct  of  the  meeting  will 


be  in  accordance  with  S  209.405  and  a 
transcript  of  the  meeting  will  be  part  of 
the  record. 

(1)  Environmental  impact  statement. 
(1)  Section  102(2)  (C)  of  the  National 
Environmental  Policy  Act  of  1969  (NEPA) 
requires  all  Federal  agencies,  with  re¬ 
spect  to  major  Federal  actions  signifi¬ 
cantly  affecting  the  quality  of  the  hu¬ 
man  environment,  to  submit  to  CEQ  a 
detailed  statement  on: 

(1)  The  environmental  impact  of  the 
proposed  action; 

(ii)  Any  adverse  environmental  effects 
which  cannot  be  avoided  should  the  pro¬ 
posal  be  implemented; 

(iii)  Alternatives  to  the  proposed  ac¬ 
tion; 

(iv)  The  relationship  between  local 
short-term  iises  of  man’s  environment 
and  the  maintenance  and  enhancement 
of  long-term  productivity; 

(V)  Any  irreversible  and  Irretrievable 
commitments  of  resources  which  woiild 
be  involved  in  the  proposed  action  should 
it  be  implemented. 

(2)  As  indicated  in  paragraph  (1)(1) 
(iv)  of  this  section  the  District  Engineer 
must  determine  whether  an  environ¬ 
mental  Impact  statement  Is  required  in 
connection  with  a  permit  application.  If 
the  District  Engineer  believes  that  grant¬ 
ing  the  permit  may  be  warranted  but 
that  the  proposed  activity  would  have  a 
significant  environmental  impact,  an  en¬ 
vironmental  impact  statement  will  be 
prepared,  coordinated  and  filed  in  ac¬ 
cordance  with  provisions  of  S  209.410 
prior  to  final  action  on  the  application. 
If  another  agency  is  the  lead  agency  as 
defined  by  section  5b  of  the  CEQ  guide¬ 
lines  contained  in  S  209.410,  the  District 
Engineer  will  coordinate  with  that 
agency  to  insure  that  the  resulting  en¬ 
vironmental  impact  statement  adequate¬ 
ly  describes  the  impact  of  the  activity 
which  is  subject  to  Corps  permit  author¬ 
ity. 

(3)  The  scope  of  the  considerations  to 
be  discussed  in  an  environmental  im¬ 
pact  statement  depends  heavily  on  con¬ 
tinuing  comt  interpretation  of  NEPA 
and  on  the  nature  of  the  activity  for 
which  authorization  is  requested. 

(i)  All  the  direct  effects  of  the  activity 
must  be  evaluated,  as  m\ist  any  indirect 
effects  which  have  a  clear  or  proximate 
relationship  to  the  activity.  Other  ef¬ 
fects,  however,  may  be  too  speculative  or 
remote  to  merit  detailed  consideration. 
Thus  an  environmental  impact  state¬ 
ment  which  examines  the  probable  en¬ 
vironmental  impact  of  an  activity  should 
evaluate  all  known  effects  which  have  a 
direct  or  proximate  but  Indirect  rela¬ 
tionship  to  the  proposal  and  should  cite 
other  remote  or  speculative  effects. 

(ii)  The  scope  of  the  environmental 
impact  statement  is  often  somewhat  dif¬ 
ferent  from  that  of  the  laws  under  which 
the  activity  may  be  authorized.  Thus,  an 
authorization  may  be  only  for  a  part  of 
a  much  larger  and  more  complex  oper¬ 
ation  or  development  over  which  few 
regulatory  controls  exist.  In  such  cases, 
the  range  of  factors  to  be  discussed  in 
the  environmental  impact  statement  may 
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of  necessity  be  expanded  to  include  fac¬ 
tors  which  are  beyond  the  normal  scope 
of  the  law  on  which  the  authorization 
depends. 

(m)  Forms  of  authorization.  (1)  The 
basic  form  for  authorizing  activities  in 
navigable  waters  or  ocean  waters  is  ENO 
Form  1721,  Department  of  the  Army  Per¬ 
mit  (Appendix  C) .  This  form  will  be  used 
to  authorize  activities  imder  provisions 
of: 

(1)  Section  10  of  the  River  and  Harbor 
Act  of  March  3,  1899,  in  all  cases  where 
a  letter  of  permission  is  not  appropriate 
(see  paragraph  m(3)  of  this  section.) 

(ii)  Section  404  of  the  Federal  Water 
Pollution  Control  Act. 

(iii)  Section  103  of  the  Marine  Pro¬ 
tection,  Research  and  Sanctuaries  Act 
of  1973. 

(2)  While  the  general  conditions  In¬ 
cluded  in  ENG  Form  1721  are  normally 
applicable  to  all  permits,  some  may  not 
apply  to  certain  authorizations  (e.g. 
after-the-fact  situations  where  work  is 
completed,  or  situations  in  which  the 
permittee  is  a  Federal  agency)  and  may 
be  deleted  by  the  issuing  officer.  Special 
conditions  applicable  to  the  siiecllic  ac¬ 
tivity  will  be  included  in  the  permit  as 
necessary  to  protect  the  public  interest 
in  the  navigable  waters  or  ocean  waters. 

(3)  In  those  cases  subject  to  section 
10  of  the  River  and  Harbor  Act  of  March 
3,  1899,  in  which,  in  the  opinion  of  the 
District  Engineer,  the  proposed  work  Is 
minor,  will  not  have  significant  impact 
on  environmental  values,  and  should  en- 
coimter  no  opposition,  the  District  Engi¬ 
neer  may  use  the  abbreviated  processing 
procedures  of  paragraph  (i)  (2)  (vii)  of 
this  section  and  authorize  the  work  by 
a  letter  of  permission.  The  letter  of  per¬ 
mission  will  not  be  used  to  authorize 
the  discharge  of  dredged  or  fill  material 
into  navigable  waters  or  the  transporta¬ 
tion  of  dredged  material  for  purpose  of 
dvunping  it  in  ocean  waters.  The  letter 
of  permission  will  be  in  letter  form  and 
will  identify  the  permittee,  the  author¬ 
ized  work  and  location  of  the  work,  the 
statutory  authority  (i.e.,  33  U.S.C.  403), 
any  limitations  on  the  work,  a  construc¬ 
tion  time  limit  and  a  requirement  for  a 
report  of  completed  work.  A  copy  of  the 
general  conditions  from  ENG  form  1721 
will  be  attached  and  will  be  incorporated 
by  reference  into  the  letter  of  permission. 

(4)  Permits  for  structures  under  sec¬ 
tion  9  of  the  Act  of  March  3,  1899,  will 
be  drafted  during  review  procedures  at 
Department  of  the  Army  level. 

(n)  Duration  of  authorizations.  (1) 
Authorizations  for  activities  in  or  affect¬ 
ing  navigable  waters  or  ocean  waters  may 
authorize  both  the  work  and  the  result¬ 
ing  structure.  Authorizations  continue  in 
effect  until  they  automatically  expire,  or 
are  modified,  suspended,  or  revoked. 

(2)  Authorization  for  the  existence  of 
a  structure  or  other  form  of  alteration 
of  tile  waterway  is  iisually  for  an  indefi¬ 
nite  duration  with  no  expiration  date 
cited.  However,  where  a  temporary  struc¬ 
ture  is  authorized,  or  where  restoration 
of  a  waterway  is  contemplated,  the  au- 
thorzatlon  will  be  of  limited  duration 
with  a  definite  expiration  date.  Except 


as  provided  in  paragraph  (r)  (5)  of  this 
section  permits  for  the  discharge  of 
dredged  material  in  the  navigable  waters 
or  for  the  transportation  of  dredged  ma¬ 
terial  for  the  purpose  of  diunping  it  in 
ocean  waters  \^1  be  of  limited  duration 
with  a  definite  expiration  date. 

(3)  Authorizations  for  construction 
work  or  other  activity  will  specify  time 
limits  for  accomplishing  the  work  or  ac¬ 
tivity.  The  time  limits  will  specify  a  date 
by  which  the  work  must  be  started,  nor¬ 
mally  one  year  from  the  date  of  issu¬ 
ance,  and  a  date  by  which  the  work  must 
be  completed.  The  dates  will  be  estab¬ 
lished  by  the  issuing  official  and  will  pro¬ 
vide  reasonable  times  based  on  the  scope 
and  nature  of  the  work  involved.  An  au¬ 
thorization  for  work  or  other  activity  will 
automatically  expire  if  the  permittee 
fails  to  request  an  extension  or  revall- 
dation. 

(4)  Extensions  of  time  may  be  granted 
by  the  District  Engineer  for  authoriza¬ 
tions  of  limited  duration,  or  for  the  time 
limitations  imposed  for  starting  or  com¬ 
pleting  the  work  or  activity.  The  permit¬ 
tee  must  request  the  extension  and  ex¬ 
plain  the  basis  of  the  request,  which  will 
be  granted  only  if  the  District  Engineer 
determines  that  an  extension  is  in  the 
general  public  interest.  Requests  for  ex¬ 
tensions  will  be  procesed  in  acordance 
with  the  regular  procedures  of  paragraph 

(i)  of  this  section  including  issuance  of 
a  public  notice,  except  that  such  process¬ 
ing  is  not  required  where  the  District 
Engineer  determines  that  there  have 
been  no  significant  changes  in  the  at¬ 
tendant  circumstances  since  the  author¬ 
ization  was  issued  and  that  the  work  is 
proceeding  essentially  in  accordance  with 
the  approved  plans  and  conditions. 

(5)  If  the  authorized  work  Includes 
periodic  maintenance  dredging  (see 
paragraph  (g)(2)  of  this  section),  an 
expiration  date  for  the  authorization  of 
that  maintenance  dredging  will  be  in¬ 
cluded  in  the  ijermit.  The  expiration  date, 
which  in  no  event  is  to  exceed  ten  years 
from  the  date  of  Issuance  of  the  permit, 
will  be  established  by  the  issuing  official 
after  his  evaluation  of  the  proposed 
method  of  dredging  and  disposal  of  the 
dredged  material.  If  the  permittee  desires 
to  continue  maintenance  dredging  be¬ 
yond  the  ekpiration  date,  he  must  re¬ 
quest  a  revalidation  of  that  portion  of  his 
permit  which  authorized  the  mainte¬ 
nance  dredging.  The  request  must  be 
made  to  the  District  Engineer  six  months 
prior  to  the  expiration  date,  and  Include 
full  description  of  the  proposed  methods 
of  dredging  and  disposal  of  dredged  ma¬ 
terials.  The  District  Engineer  will  proc¬ 
ess  the  request  for  revalldatlon  in  accord¬ 
ance  with  the  standard  procedures  in 
paragraph  (h)  of  this  section  includ¬ 
ing  the  issuance  of  a  public  notice  de¬ 
scribing  the  authorized  work  to  be  main¬ 
tained  and  the  proposed  methods  of 
maintenance. 

(o)  Modification,  suspension  or  revo¬ 
cation  of  authorizations.  (1)  The  Dis¬ 
trict  Engineer  may  evaluate  the  circum¬ 
stance  and  conditions  of  a  permit  either 
on  his  own  motion  or  as  the  result  of 
periodic  progress  inspections,  and  initi¬ 


ate  action  to  modify,  suspend,  or  revoke 
a  permit  as  may  be  made  necessary  by 
considerations  of  the  general  public  in¬ 
terest.  Among  the  factors  to  be  consid¬ 
ered  are  the  extent  of  the  permittee’s 
compliance  with  the  terms  and  condi¬ 
tions  of  the  permit;  whether  or  not  cir¬ 
cumstances  relating  to  the  activity  au¬ 
thorized  have  changed  since  the  permit 
was  Issued,  extended  or  revalidated,  and 
the  continuing  adequacy  of  the  permit 
conditions;  any  significant  objections  to 
the  activity  authorized  by  the  permit 
which  were  not  earlier  considered;  and 
the  extent  to  which  modification,  sus¬ 
pension,  or  other  action  would  adversely 
affect  plans,  investments  and  actions  the 
permittee  has  reasonably  made  or  taken 
in  reliance  on  the  permit.  Significant  in¬ 
creases  in  scope  of  a  permitted  activity 
will  be  processed  as  new  applications  for 
permits  in  accordance  with  paragraph 
(i)  of  this  section,  and  not  as  modifica¬ 
tions  under  this  paragraph. 

(2)  The  District  Engineer,  as  a  result 
of  revaluation  of  the  circumstances  and 
conditions  of  a  permit,  may  determine 
that  protection  of  the  general  public  In¬ 
terest  requires  a  modification  of  the 
terms  or  conditions  of  the  permit.  In  such 
cases,  the  District  Engineer  will  hold  In¬ 
formal  consultations  with  the  permittee 
to  ascertain  whether  the  terms  and  con¬ 
ditions  can  be  modified  by  mutual  agree¬ 
ment.  If  a  mutual  agreement  is  reached 
on  modification  of  the  terms  and  condi¬ 
tions  of  the  permit,  the  District  Engineer 
will  give  the  permittee  written  notice  of 
the  modification,  which  will  then  become 
effective  on  such  date  as  the  District  En¬ 
gineer  may  establish,  which  in  no  event 
shall  be  less  than  ten  days  from  its  date 
of  issuance.  In  the  event  a  mutual  agree¬ 
ment  cannot  be  reached  by  the  District 
Engineer  and  the  permittee,  the  District 
Engineer  will  proceed  in  accordance  with 
paragraph  (o)  (3)  of  this  section  if  Im¬ 
mediate  suspension  is  warranted.  In 
cases  where  immediate  suspension  is  not 
warranted  but  the  District  Engineer  de¬ 
termines  that  the  permit  should  be  modi¬ 
fied,  he  will  notify  the  permittee  of  the 
proposed  modification  and  reasons  there¬ 
for,  and  that  he  may  request  a  hearing. 
The  modification  will  become  effective 
on  the  date  set  by  the  District  Engineer 
which  shall  be  at  least  ten  days  after 
receipt  of  the  notice  imless  a  hearing  is 
requested  within  that  period  in  accord¬ 
ance  with  §  209.133.  If  ^e  permittee  fails 
or  refuses  to  comply  with  the  modifica¬ 
tion  the  District  Engineer  will  immedi¬ 
ately  refer  the  case  for  enforcement  to 
DAEN-GCK. 

(3)  The  District  Engineer  may,  after 
telephonic  consultation  with  the  Division 
Engineer,  suspend  a  permit  after  pre¬ 
paring  a  written  determination  and  find¬ 
ing  that  immediate  suspension  would  be 
in  the  general  public  interest.  The  Dis¬ 
trict  Engineer  will  notify  the  permittee 
in  writing  by  the  most  expeditious  means 
available  that  the  permit  has  been  sus¬ 
pended  with  the  reasons  therefor,  and 
order  the  permittee  to  stop  all  previously 
authorized  activities.  The  permittee  will 
also  be  advised  that  following  this  sus¬ 
pension  a  decision  will  be  made  to  either 
reinstate,  modify,  or  revoke  the  permit. 
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and  that  he  may  request  a  hearl3« 
within  10  days  of  receipt  of  notice  of  t  he 
suspension  to  present  information  in  t1iis 
matter.  If  a  hearing  is  requested  the  pi’o> 
cedures  prescribed  in  S  209.133  will  be 
followed.  After  the  completion  of  the 
hearing  (or  within  a  reasonable  period 
of  time  after  issuance  of  the  notice  to 
the  i)ennittee  that  the  permit  has  been 
suspended  if  no  hearing  is  requested) 
the  District  Engineer  will  take  action  to 
reinstate  the  permit,  modify  the  permit, 
or  recommend  revocation  of  the  permit 
in  accordance  with  paragraph  (o)  (4)  of 
this  section. 

(4)  Following  completion  of  the  sus¬ 
pension  procedures  in  paragraph  (o)  (3) 
of  this  section,  if  revocation  of  the  per¬ 
mit  is  recommended,  the  District  Engi¬ 
neer  will  prepare  a  report  of  the  clrcmn- 
stances  and  forward  it  together  with  the 
record  of  the  suspension  proceedings  to 
DAEN-<JWO-N.  The  CSiief  of  Engineers 
may,  prior  to  deciding  whether  or  not  to 
revoke  the  permit,  afford  the  permittee 
the  opportunity  to  present  any  addi¬ 
tional  Information  not  made  available  to 
the  District  Engineer  at  the  time  he 
made  the  recommendation  to  revoke  the 
permit  Including,  where  appropriate,  the 
means  by  which  he  intends  to  comply 
with  the  terms  and  conditions  of  the  per¬ 
mit.  The  permittee  will  be  advised  in 
writing  of  the  final  decision. 

(p)  Authority  to  issue  or  deny  au¬ 
thorizations.  Except  as  otherwise  pro¬ 
vided  in  this  regulation,  the  Secretary  of 
the  Amy  subject  to  such  conditions  as  he 
or  his  authorized  representative  may 
from  time  to  time  impose,  has  authorized 
the  Chief  of  Engineers  and  his  author¬ 
ized  representatives  to  issue  or  deny  au¬ 
thorizations  for  construction  or  other 
work  in  or  affecting  navigable  waters  of 
the  United  States  pursuant  to  sections 
10  and  14  of  the  Act  of  March  3,  1899, 
and  section  1  of  the  Act  of  Jime  13, 1902. 
He  also  has  authorized  the  Chief  of  En¬ 
gineers  and  his  authorized  representa¬ 
tives  to  issue  or  deny  authorizations  for 
the  discharge  of  dre^ed  or  fill  material 
in  the  navigable  waters  pursuant  to  sec¬ 
tion  404  of  the  Federal  Water  Pollution 
Control  Act  or  for  the  transportation  of 
dredged  material  for  the  purpose  of 
dumping  it  into  ocean  waters  pursuant 
to  section  103  or  Marine  Protection,  Re- 
seandi  and  Sanctuaries  Act  of  1972.  The 
authority  to  issue  or  deny  permits  pur¬ 
suant  to  section  9  of  the  River  and  Har¬ 
bor  Act  of  March  3,  1899  has  not  been 
delegated  to  the  Chief  of  Engineers  or  his 
authorized  representatives. 

(1)  District  Engineers  are  authorized 
to  issue  in  accordance  with  this  regula¬ 
tion  permits  and  letters  of  permission 
which  are  subject  to  such  special  condi¬ 
tions  as  are  necessary  to  protect  the 
public  interest  in  the  navigable  waters 
or  ocean  waters  pursuant  to  sections 
10  and  14  of  the  River  and  Harbor  Act 
of  March  3,  1899,  section  1  of  the  River 
and  Harbor  Act  of  June  13,  1902,  section 
404  of  the  Federal  Water  Pollution  Con¬ 
trol  Act,  and  section  103  of  the  Marine 
Protection,  Research  and  Sanctuaries 
Act  of  1972,  in  all  cases  in  which  there 
are  no  known  substantive  objections  to 
the  proposed  work  or  activity  or  in  which 


objections  have  been  resolved  to  the  sat¬ 
isfaction  of  the  District  Engineer.  It  is  es¬ 
sential  to  the  legality  of  a  permit  that 
it  contain  the  name  of  the  District  En¬ 
gineer  as  the  issuing  officer.  However,  the 
permit  need  not  be  signed  by  the  District 
Engineer,  in  person;  but  may  be  signed 
for  and  in  behalf  of  him  by  whomever 
he  designates.  District  Engineers  are 
authorized  to  deny  permits  when  re¬ 
quired  State  or  local  authorization  and/ 
or  certification  has  been  denied  (see  par¬ 
agraph  (f)(3)(i)  of  this  section),  when 
a  State  has  objected  to  a  required  certi¬ 
fication  of  compliance  with  its  coastal 
zone  management  program  and  the  Sec¬ 
retary  of  Commerce  has  not  reviewed 
the  action  and  reached  a  contrary  find¬ 
ing  (see  paragraph  (g)(18)  and  (i)  (2) 
<ii)  of  this  section)  or  when  the  proposed 
work  will  iinduly  interfere  wiUi  naviga¬ 
tion.  All  other  permit  applications  in¬ 
cluding  those  cases  in  paragraph  (p)  (2) 
(i)  through  (vii)  of  this  section  will  be 
referred  to  Division  Engineers.  District 
Engineers  are  also  authorized  to  add, 
modify,  or  delete  special  conditions  in 
Iiermits,  except  for  those  conditions 
which  have  b^n  imposed  by  higher  au¬ 
thority,  and  to  suspend  permits  accord¬ 
ing  to  the  procedmes  of  paragraph 

(o)  (3)  of  this  section. 

(2)  Division  Engineers  will  review,  at¬ 
tempt  to  resolve  outstanding  matters, 
and  evaluate  all  permit  applications  re¬ 
ferred  by  District  Engineers.  Division  En¬ 
gineers  may  authorize  the  issuance  or 
denial  of  permits  pursuant  to  sections 
10  and  14  of  the  River  and  Harbor  Act 
of  March  3,  1899,  section  1  of  the  River 
and  Harbor  Act  of  Jime  13,  1902,  sec¬ 
tion  404  of  the  Federal  Water  Pollution 
Control  Act,  and  section  103  of  the 
Marine  Protection,  Research  and  Sanc¬ 
tuaries  Act  of  1972  and  the  inclusion  of 
conditions  to  those  permits  as  may  be 
necessary  to  protect  the  public  interest  in 
the  navigable  waters  or  ocean  waters  in 
accordance  with  the  policies  cited  in  this 
regulation. 

(i)  Except  as  provided  in  paragraph 

(p)  (2)  (ii)  of  this  section  if  the  Division 
Engineer  determines  that  issuance  of  a 
permit  with  or  without  conditions  is  in 
the  public  interest,  but  there  is  continu¬ 
ing  objection  to  the  issuance  of  the  per¬ 
mit  by  another  Federal  agency,  he  shall 
advise  the  regional  representative  of  that 
Federal  agency  of  his  intent  to  issue  the 
permit.  The  Division  Engineer  shall  not 
proceed  with  the  issuance  of  a  permit  if, 
within  15  days  after  the  date  of  this 
notice  of  intent  to  issue  a  permit,  an  au¬ 
thorized  representative  of  that  Federal 
Agency  indicates  to  the  E>ivision  Engi¬ 
neer  in  writing  that  he  wishes  to  bring 
his  concerns  to  Departmental  level.  In 
such  cases,  the  proposed  permit  may  be 
issued  at  the  expiration  of  30  days  from 
the  date  of  receipt  of  the  letter  from 
such  representative  unless,  prior  to  that 
time,  as  a  result  of  consultations  at  De¬ 
partmental  level,  it  is  directed  that  the 
matter  be  forwarded  to  higher  authority 
for  resolution.  Thereafter,  a  permit  will 
be  issued  only  pursuant  to  and  in  accord¬ 
ance  with  Instructions  from  such  higher 
authority.  Every  effort  should  be  made  to 
resolve  differences  at  the  Division  Engi¬ 


neer  level  before  referring  the  matter  to 
higher  authority. 

(ii)  Division  Engineers  will  refer  to 
the  Chief  of  Engineers  the  following 
cases: 

(a)  When  it  is  proposed  to  Issue  a 
permit  and  there  are  unresolved  objec¬ 
tions  from  another  Federal  agency  which 
must  be  handled  under  special  proce¬ 
dures  specified  in  statutes  or  Memoranda 
of  Understanding  which  thereby  pre¬ 
clude  final  resolution  by  the  Division  En¬ 
gineer  (see  paragraphs  (g)(4),  (5)  and 
(17)  of  this  section) ; 

(b)  When  the  recommended  decision 
is  contrary  to  the  stated  position  of  the 
Governor  of  the  affected  State  or  of  a 
member  of  Congress; 

(c)  When  there  is  substantial  doubt 
as  to  authority,  law,  regulations,  or  poli¬ 
cies  applicable  to  the  proposed  activity; 

(d)  When  higher  authority  requests 
the  case  be  forwarded  for  decision; 

(e)  Where  the  case  is  recognized  to  be 
highly  controversial,  or  litigation  is 
anticipated; 

(/)  When  the  proposed  activity  would 
affect  the  baseline  used  for  determina¬ 
tion  of  the  limits  of  the  territorial  sea. 

Division  Engineers  may  also  authorize 
the  modification  or  suspension  of  per¬ 
mits  in  accordance  with  the  procedures 
of  this  regulation,  and  may  recommend 
revocation  of  permits  to  the  Chief  of 
Engineers. 

(q)  Supervision  and  enforcement.  (1) 
District  Engineers  will  supervise  all  au¬ 
thorized  activities  and  will  require  that 
the  activity  be  conducted  and  executed 
in  conformance  with  the  approved  plans 
and  other  conditions  of  the  permit.  In¬ 
spections  must  be  made  on  timely  occa¬ 
sions  during  performance  of  the  activity 
and  appropriate  notices  and  Instructions 
will  be  idven  permittees  to  insme  that 
they  do  not  depart  from  the  approved 
plans.  Revaluation  of  permits  to  assure 
complaince  with  its  purposes  and  condi¬ 
tions  will  be  carried  out  as  provided  in 
paragraph  (o)  of  this  section.  If  there 
are  approved  material  departures  from 
the  authorized  plans,  the  District  Engi¬ 
neer  will  require  the  permittee  to  furnish 
corrected  plans  showing  the  activity  as 
actually  performed. 

(2)  Where  the  District  Engineer  de¬ 
termines  that  there  htis  been  noncompli¬ 
ance  with  the  terms  or  conditions  of  a 
permit,  he  should  first  contact  the  per¬ 
mittee  and  attempt  to  resolve  the  prob¬ 
lem.  If  a  mutually  agreeable  resolution 
cannot  be  reached,  a  written  demand  for 
compliance  will  be  made.  If  the  permit¬ 
tee  has  not  agreed  to  comply  within  5 
days  of  receipt  of  the  demand,  the  Dis¬ 
trict  Engineer  will  issue  an  immediately 
effective  notice  of  suspension  in  accord¬ 
ance  with  paragraph  (o)  (3)  of  this  sec¬ 
tion  above,  and  consider  initiation  of  ap¬ 
propriate  legal  action. 

(3)  For  purposes  of  supervision  of  per¬ 
mitted  activities  and  for  surveillance  of 
the  navigable  waters  for  enforcement  of 
the  permit  authorities  cited  in  paragrtmh 
(b)  of  this  section,  the  District  Engineer 
will  use  all  means  at  his  disposal.  (Dne 
method  of  surveillance  for  unauthorized 
activities  which  should  be  used  where 
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appropriate  is  aerial  photographic  re¬ 
connaissance.  In  addition,  all  Corps  of 
Engineers  employees  wUl  be  Instructed 
to  observe  and  report  all  activities  In 
navigable  waters  which  would  require 
[lermlts.  The  assistance  of  members  of 
the  public  and  personnel  of  other  inter¬ 
ested  Federal,  State  and  local  agencies 
to  observe  and  report  such  activities  will 
be  encouraged.  To  facilitate  this  sur¬ 
veillance,  the  District  Engineer  will  re¬ 
quire  a  copy  of  ENO  Form  4336  to  be 
posted  conspicuously  at  the  site  of  all 
authorized  activities  and  will  make  avail¬ 
able  to  all  interested  persons  informa¬ 
tion  on  the  scope  of  authorized  activities 
and  the  conditions  prescribed  in  the  au¬ 
thorizations.  Furthermore,  signihcant  ac¬ 
tions  taken  under  paragraph  (o) ,  above, 
will  be  brought  to  the  attention  of  those 
Federal,  State  and  local  agencies  and 
other  persons  who  express  particular  in¬ 
terest  in  the  affected  activity.  Surveil¬ 
lance  in  ocean  waters  will  be  accom¬ 
plished  primarily  by  the  Coast  Guard 
pursuant  to  section  107(c)  of  the  Marine 
Protection,  Research  and  Sanctuaries 
Act  of  1973.  Enforcement  actions  relative 
to  the  permit  authorities  cited  in  para¬ 
graph  (b)  of  this  section,  including  en¬ 
forcement  actions  resulting  from  non- 
compliance  with  permit  conditions,  will 
be  in  accordance  with  regulations  pub- 
Ushed  at  §  209.170  (ER  1145-2-301). 

(4)  The  expenses  incurred  in  connec¬ 
tion  with  the  inspection  of  permitted  ac¬ 
tivity  in  navigable  waters  normally  will 
be  paid  by  the  Federal  Government  in 
accordance  with  the  provisions  of  Section 
6  of  the  River  and  Harbor  Act  of  3  March 
1905  (33  U.S.C.  417)  unless  dally  super¬ 
vision  or  other  unusual  expenses  are 
involved.  In  such  imusual  cases,  and  after 
approval  by  the  Division  Engineer,  the 
permittee  Will  be  required  to  bear  the 
expense  of  inspections  in  accordance  with 
the  conditions  of  his  permit;  however, 
the  permittee  will  not  be  required  or  per¬ 
mitted  to  pay  the  United  States  inspector 
either  directly  or  through  the  District 
Engineer.  The  inspector  will  be  paid  on 
regular  payrolls  or  service  vouchers.  The 
District  Engineer  will  collect  the  cost 
from  the  permittee  in  accordance  with 
the  following: 

(i)  At  the  end  of  each  month  the 
amount  chargeable  for  the  cost  of  in¬ 
spection  pertaining  to  the  permit  will  be 
collected  from  the  permittee  and  will  be 
taken  up  on  the  statement  of  account¬ 
ability  and  deposited  in  a  designated  de¬ 
pository  to  the  credit  of  the  Treasurer  of 
the  United  States,  on  account  of  reim¬ 
bursement  of  the  appropriation  from 
which  the  expenses  of  the  inspection  were 
paid. 

(ii)  If  the  District  Engineer  considers 
such  a  procedure  necessary  to  insure  the 
United  States  against  loss  through  possi¬ 
ble  failure  of  the  permittee  to  supply  the 
necessary  fimds  in  accordance  with  para¬ 
graph  (q)  (4)  (1)  of  this  section,  he  may 
require  Uie  permittee  to  keep  on  deposit 
with  the  District  Engineer  at  all  times  an 
amount  equal  to  the  estimated  cost  of  in¬ 
spection  and  supervision  for  the  ensuing 
month,  such  deposit  preferably  being  in 
the  form  of  a  certified  check,  payable  to 


the  order  of  Treasiurer  of  the  United 
States.  Certified  checks  so  deposited  will 
be  carried  in  a  special  deposit  accoimt 
(guaranty  for  inspection  expanses)  and 
upon  completion  of  the  work  under  the 
permit  the  fimds  will  be  returned  to  the 
permittee  provided  he  has  paid  the  actual 
cost  of  inspection. 

(ill)  On  completion  of  work  under  a 
permit,  and  the  payment  of  expenses  by 
the  permittee  without  protest,  the  ac¬ 
count  will  be  closed,  and  outstanding  de¬ 
posits  returned  to  the  permittee.  If  the 
account  is  protested  by  the  permittee,  it 
wiU  be  referred  to  the  Division  Engineer 
for  approval  before  it  is  closed  and  before 
any  deposits  are  returned  to  the  per¬ 
mittee. 

(5)  If  the  permitted  activity  Includes 
restoration  of  the  waterway  to  its  orig¬ 
inal  condition,  or  if  the  issuing  official  has 
reason  to  consider  that  the  permittee 
might  be  prevented  from  completing 
work  which  is  necessary  to  protect  the 
public  mterest  in  the  waterway,  he  may 
require  the  permittee  to  post  a  bond  of 
sufficient  amount  to  indemnify  the  gov¬ 
ernment  against  any  loss  as  a  result  of 
corrective  action  it  might  take. 

(r)  Publicity.  District  Engineer  wUl  es¬ 
tablish  and  rnamtam  a  program  to  assure 
that  potential  applicants  for  permits  are 
informed  of  the  requirements  of  this 
regulation  and  of  the  steps  required  to 
obtain  permits  for  activities  in  navigable 
waters  or  ocean  waters.  Whenever  the 
District  Engmeer  becomes  aware  of  plans 
being  developed  by  either  private  or  pub¬ 
lic  entities  who  might  require  permits  in 
order  to  implement  the  plans,  he  will 
advise  the  potential  applicant  m  writ¬ 
ing  of  the  statutory  requirements  and 
the  provisions  of  this  regulation.  Similar¬ 
ly  when  the  District  Engineer  is  aware  of 
changes  in  Corps  of  Engineers  regulatory 
Jurisdiction  he  will  issue  appropriate 
public  notices. 

(s)  Reports.  The  report  of  a  District 
Engmeer  on  an  application  for  a  permit 
requiring  action  by  the  Division  Engineer 
or  by  the  Chief  of  Engineers  will  be  in  a 
letter  form  with  the  application  and  all 
pertment  comments,  records  and  studies 
mcludmg  the  final  environmental  impact 
statement  if  prepared,  as  mclosures.  The 
followmg  items  will  be  mcluded  or  dis¬ 
cussed  m  the  report: 

(1)  Name  of  applicant. 

(2)  Location,  Character  and  purpose 
of  proposed  activity. 

(3)  Applicable  statutory  authorities 
and  admmistrative  determmations  con¬ 
ferring  Corps  of  Engineers  regulatory 
Jurisdiction. 

(4)  Other  Federal,  State,  and  local 
authorizations  obtamed  or  required  and 
pendmg. 

(5)  Date  of  public  notice  and  public 
meetmg  or  public  hearings.  If  held,  and 
summary  of  objections  offered  with  com¬ 
ments  of  the  District  Engmeer  thereon. 
The  ccunments  shoul4  explam  the  objec¬ 
tions  and  not  merely  refer  to  inclosed 
letters. 

(6)  Views  of  State  and  local  authori¬ 
ties. 

(7)  Views  of  District  Engmeer  con- 
cemmg  probable  effect  of  the  proposed 
work  on: 


(i)  Navigation,  present  and  prospec¬ 
tive. 

(il)  Harbor  Unes,  if  established. 

(ill)  Flood  heights,  drift  and  flood 
damage  protection. 

(iv)  Beach  erosion  or  accretion. 

,  (V)  Conservation. 

(Vi)  Fish  and  WUdlife. 

(vil)  Water  Quality. 

(viii)  Aesthetics. 

(ix)  Ecology  (General  Environmoital 
Concerns) . 

(X)  Historic  values.  ■ 

(xi)  Recreation. 

(xli)  Economy. 

(xiii)  Water  supply. 

(xiv)  Land  use  classification  and 
coastal  zone  management  plans. 

(XV)  Public  Interest  (Needs  and  Wel¬ 
fare  of  the  People) . 

(8)  Other  pertment  remarks,  Includ- 

mg: 

(i)  Extent  of  public  and  private  need; 
(li)  Desirability  of  usmg  appropriate 
alternatives; 

(iii)  Extent  and  permanence  of  bene¬ 
ficial  and/or  detrimental  effects;  and 

(iv)  Probable  impact  m  relation  to 
cumulative  effects  created  by  other  acti¬ 
vities. 

(9)  A  copy  of  the  environmental  as¬ 
sessment  and  summary  of  the  environ¬ 
mental  impact  statement  if  prepared. 

(10)  A  Statement  of  Fmc^gs  as  an 
mclosure. 

(11)  Conclusions. 

(12)  Recommendations  including  any 
proposed  special  conditions. 

Appendix  A — UA.  Coast  OuABD/CHixr  or 
Enginexbs  Mxmoeanduic  or  Aobeemewt 

1.  Purpose  and  Authority:  A.  The  Depart¬ 
ment  ot  Transportation  Act,  the  Act  of  Oc¬ 
tober  16, 1966,  PX.  89-670,  transferred  to  and 
vested  Id  the  Secretary  of  Transportatlcm  cer¬ 
tain  fimctlons,  powers  and  duties  previously 
vested  In  the  Secretary  of  the  Army  and  the 
Chief  of  Engineers.  By  delegation  of  author¬ 
ity  from  the  Secretary  of  Transportation  (49 
CFR  1.46(c))  the  Commandant,  UA.  Coast 
Guard,  has  been  authorized  to  exercise  cer¬ 
tain  of  these  fimctlons,  powers  and  duties 
relating  to  bridges  and  causeways  conferred 
by: 

(1)  the  following  provision  of  law  relating 
generally  to  drawbridge  operating  regula¬ 
tions:  Section  5  of  the  Act  of  August  18, 1894, 
as  amended  (28  Stat.  362;  33  UA.C.  499); 

(2)  the  following  law  relating  generally 
to  obstructive  bridges:  The  Act  of  June  21, 
1940,  as  amended  (The  Truman-Hobbs  Act) 
(64  Stat.  497;  33  U.8.C.  611  et  seq.) ; 

(3)  the  following  laws  and  provisions  of 
law  to  the  extent  that  they  relate  generally 
to  the  location  and  clearances  of  bridges 
and  causeways  In  the  navigable  waters  of 
the  United  States: 

(a)  Section  9  of  the  Act  of  March  3.  1899, 
as  amended  (30  Stat.  1161;  33  U.S.C.  401); 

(b)  The  Act  of  March  23, 1906,  as  amended 
(34  Stat.  84;  33  UA.C.  491  et  seq.) ;  and 

(c)  The  General  Bridge  Act  of  1946,  as 
amended  (60  Stat.  847;  33  UA.C.  626  et  seq.) 
except  Sections  602(c)  and  603. 

B.  The  Secretary  of  the  Army  and  The 
Chief  of  Engineers  continue  to  be  vested  with 
broad  and  Important  authorities  and  re- 
sponslbUltles  with  respect  to  navigable  wa¬ 
ters  of  the  United  States,  Including,  but  not 
limited  to.  Jurisdiction  over  excavation  and 
filling,  design  fiood  fiows  and  construction 
of  certain  structures  In  such  waters,  and 
the  prosecution  of  waterway  Improvement 
projects. 
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C.  The  purpooee  at  this  agreement  are:  (1) 
To  recognize  the  common  and  mutual  In¬ 
terest  of  the  Chief  of  Engineers  and  the 
Commandant,  VS.  Coast  Guard.  In  the  or¬ 
derly  and  efficient  administration  of  their 
respective  responsibilities  under  certain  Fed¬ 
eral  statutes  to  regiilate  certain  activities  In 
navigable  waters  of  the  United  States; 

(2) To  clarify  the  areas  of  Jurisdiction  and 
the  responsibilities  of  the  Corps  of  En¬ 
gineers  and  the  Coast  Guard  with  respect  to: 

(a)  the  alteration  of  bridges 

(1)  In  connection  with  Corps  of  Engineers 
waterway  Improvement  projects,  and 

(2)  under  the  Truman-Hobbs  Act; 

(b)  the  construction,  operation  and  main¬ 
tenance  of  bridges  and  causeways  as  distin¬ 
guished  from  other  types  of  structures  over 
or  In  navigable  waters  of  the  United  States; 

(c)  the  closure  of  waterways  and  the  re¬ 
striction  of  passage  through  or  under  bridges 
In  connection  with  their  construction,  oper¬ 
ation.  maintenance  and  removal;  and 

(d)  the  selection  of  an  appropriate  design 
flood  flow  for  flood  hazard  analysis  of  any 
proposed  water  opening. 

(S)  To  provide  for  coordination  and  con¬ 
sultation  on  projects  and  activities  In  or  af¬ 
fecting  the  navigable  waters  of  the  United 
States. 

In  furtherance  of  the  above  purposes  the 
tmderslgned  do  agree  upon  the  deflnltlons. 
policies  and  procedures  set  forth  below. 

2.  Alteration  of  bridges  in  or  across  navi¬ 
gable  waters  within  Corps  of  Engineers 
projects:  A.  The  Chief  of  Engineers  agrees  to 
advise  and  consult  with  the  Commandant 
on  navigation  projects  contemplated  by  the 
Corps  of  Engineers  which  require  the  altera¬ 
tion  of  bridges  across  the  waterways  Involved 
In  such  projects.  The  Chief  of  Engineers  also 
agrees  to  Include  In  such  project  proposals 
the  costs  of  alterations,  exclusive  of  better¬ 
ments,  of  all  bridges  within  the  limits  of  the 
designated  project  which  after  consultation 
with  the  Conunandant  he  determines  to  re¬ 
quire  alteration  to  meet  the  needs  of  exist¬ 
ing  and  proq>ective  navlgati<m.  Under  this 
concept  the  federal  costs  would  be  furnished 
under  the  project. 

B.  The  Commandant  of  the  Coast  Guard 
agrees  to  undertake  all  actions  and  assumes 
all  responsibilities  essential  to  the  deter¬ 
mination  of  navigational  requirements  for 
horizontal  and  vertical  clearances  of  bridges 
across  navigable  waters  necessary  in  ccmnec- 
tlon  with  any  navigation  project  by  ttia  Chief 
of  Engineers.  Further,  the  Commandant 
agrees  to  conduct  all  public  proceedings  neo- 
esaary  thereto  and  establish  guide  clearance 
criteria  where  needed  for  the  project  objec¬ 
tives. 

S.  Alteration  of  bridges  under  the  Truman- 
Hobbs  Act:  The  Commandant  of  the  Coast 
Guard  acknowledges  and  affirms  the  responsi¬ 
bility  of  the  Coast  Guard,  under  the  Truman- 
Hobbs  Act,  to  program  and  fund  for  the  al- 
teratlmi  of  bridges  which,  as  distinct  from 
project  related  alterations  described  In  para- 
gnq>h  2  herein,  become  unreasonable  obstruc¬ 
tions  to  navlg^lon  as  a  result  ot  factors  or 
changes  In  the  character  of  navigation  and 
this  agreement  shall  In  no  way  affect.  Impair 
or  modify  the  powers  or  duties  conferred  by 
that  Act. 

4.  Approval  alteration  and  removal  of 
other  bridges  and  causeways:  A.  GenertU 
definitions.  For  purposes  of  this  Agreement 
and  the  administration  of  the  statutes  cited 
In  1A..(3)  above,  a  **bndge"  is  any  structure 
over,  on  or  In  the  navigable  waters  of  the 
United  States  which  (1)  Is  used  for  the  pas¬ 
sage  or  conveymnoe  of  persons,  vehicles,  com¬ 
modities  and  oUier  physical  matter  and  (2) 
Is  constructed  In  such  a  numner  that  eltlm 
the  horlaontal  or  vertical  clearance,  or  both, 
may  affect  the  passage  ot  vessels  or  boats 
through  or  under  the  structure.  This  deflnl- 
tlon  Includes,  but  Is  not  limited  to,  highway 


bridges,  railroad  bridges,  foot  bridges,  aque¬ 
ducts,  aerial  tramways  and  conveyors,  over¬ 
head  pipelines  and  similar  structures  ot  like 
fimctlon  together  with  their  approaches, 
fenders,  pier  protection  systems,  appurte¬ 
nances  and  foundations.  This  deflnttlon  does 
not  Include  aerial  power  transmission  lines, 
tunnels,  submerged  pipelines  and  cables, 
dams,  dikes,  dredging  and  filling  In,  wharves, 
piers,  breakwaters,  bulkheads.  Jetties  and 
similar  structrues  and  works  (except  as  they 
may  be  Integral  features  of  a  bridge  and  used 
In  Its  construction,  maintenance,  operation 
or  removal;  or  except  when  they  are  affixed  to 
the  bridge  and  will  have  an  effect  on  the 
clearances  provided  by  the  bridge)  over 
which  Jurisdiction  remains  with  the  Depart¬ 
ment  of  the  Army  and  the  Corps  of  Engineers 
under  Sections  9  and  10  of  the  Act  of  March  8, 
1899,  as  amended  (33  U.S.C.  401  and  403).  A 
“causeway”  Is  a  raised  road  across  water  or 
marshy  land,  with  the  water  or  marshy  land 
on  both  sides  of  the  road,  and  which  Is  con¬ 
structed  in  or  affects  navigation,  navigable 
waters  and  design  flood  flows. 

B.  Combined  structures  and  appurte¬ 
nances.  For  purposes  of  the  Act  cited  in 
1A.(3)  above,  a  structure  serving  more  than 
one  ptirpose  and  having  characateristios  of 
either  a  bridge  or  causeway,  as  deflned  In 
4A.,  and  some  other  structure,  shall 
be  considered  as  a  bridge  or  causeway  when 
the  structiue  In  Its  entirety.  Including 
Its  appurtenances  and  Incidental  features, 
has  or  retains  the  predominant  character¬ 
istics  and  purpose  of  a  bridge  or  cause¬ 
way.  A  structure  shall  not  be  considered 
a  bridge  or  causeway  when  Its  pri¬ 
mary  and  predominant  characteristics  and 
purpose  are  other  than  those  set  forth  above 
and  It  meets  the  general  definitions  above 
only  in  a  narrow  technical  sense  as  a  result 
of  Incidental  features.  This  Interpretation  Is 
Intended  to  minimize  the  ntunber  of  In¬ 
stances  which  will  require  an  iq>plicant  for  a 
single  project  to  secure  a  permit  or  series  of 
permits  from  both  the  Department  of  Trans¬ 
portation  and  the  Department  of  the  Army 
for  each  separate  feature  or  detail  of  the 
project  when  It  serves.  Incidentally  to  Its  pri¬ 
mary  purpose,  more  than  one  purpose  and 
has  features  of  either  a  bridge  or  causeway 
and  featiues  of  some  other  structure.  How¬ 
ever.  If  parts  of  the  project  are  separable 
and  can  be  fairly  and  reasonably  character¬ 
ized  or  classified  In  an  engineering  sense  as 
separate  structures,  each  such  structure  will 
be  so  treated  and  considered  for  approval  by 
the  agency  having  Jiuisdlction  thereover. 

C.  Alteration  of  the  character  of  bridges 
and  causeways.  The  Jxudsdlctlon  of  the  Secre¬ 
tary  ot  TranspcMtation  and  the  Coast  Guard 
over  bridges  and  causeways  includes  author¬ 
ity  to  approve  the  removal  of  such  structures 
when  the  owners  thereof  desire  to  discontinue 

'their  use.  If  the  owner  of  a  bridge  or  cause- 
wny  discontinues  Its  use  and  wishes  to  re¬ 
move  or  alter  any  part  thereof  In  such  a  man¬ 
ner  that  it  will  lose  Its  character  as  a  bridge 
or  causeway,  the  Coast  Guard  will  normally 
require  removal  of  the  structure  from  the 
waterway  In  Its  entirety.  However,  If  the 
owner  of  a  bridge  or  a  causeway  wishes  to 
retain  It  In  whole  or  in  part  for  use  other 
than  for  operation  and  maintenance  as  a 
bridge  or  causeway,  the  proposed  structure 
win  be  considered  as  cmnlng  within  the  Ju¬ 
risdiction  of  the  Corps  of  Engineers.  The 
Coast  Guard  wlU  refer  requests  for  such  uses 
to  the  Corps  of  Engineers  for  eonslderation. 
The  Corps  of  Engineers  agrees  to  advise 
the  Commandant  ot  the  receipt  of  an  apjfll- 
cation  for  approval  of  the  conversion  of  a 
bridge  or  causeway  to  another  structure  and 
to  provide  opportunity  for  conunent  thereon. 
If  the  Corps  of  Engineers  iqpproves  the  con- 
venl<Hi  of  a  bridge  or  causeway  to  another 
structure,  no  residual  Jurisdiction  over  the 


structure  will  remain  with  the  Coast  Guard. 
However,  If  the  Corps  of  Engineers  does  not 
approve  the  proposed  conversion,  then  the 
structure  remains  a  bridge  subject  to  the 
Jurisdiction  of  the  Coast  Guard. 

6.  Closure  of  waterways  and  restriction 
of  passage  through  or  under  bridges:  Under 
the  statutes  cited  In  Section  1  of  this  Memo¬ 
randum  of  Agreement,  the  Commandant 
must  approve  the  clearances  to  be  made 
available  for  navigation  through  or  under 
bridges.  It  Is  understood  that  this  duty  and 
authority  extends  to  and  may  be  exercised 
In  connection  with  the  construction,  alter¬ 
ation,  operation,  maintenance  and  removal 
of  bridges,  and  Includes  the  power  to  au¬ 
thorize  the  temporary  restriction  of  passage 
through  or  under  a  bridge  by  use  of  false¬ 
work,  piling,  floating  equipment,  closure  of 
draws,  or  any  works  or  activities  which  tem¬ 
porarily  reduce  the  navigation  clearances 
and  design  flood  flows.  Including  closure  of 
any  or  all  Q>ans  of  the  bridge.  Moreover, 
under  the  Ports  and  Waterways  Safety  Act 
of  1972,  PubUc  Law  92-340,  86  Stat.  424,  the 
Commandant  exercises  broad  powers  In  wa¬ 
terways  to  control  vessel  traffic  In  areas  he 
determines  to  be  especially  hazardo\u  and 
to  establish  safety  zones  or  other  measures 
for  limited  controls  or  conditional  access 
and  activity  when  necessary  to  prevent  dam¬ 
age  to  or  the  destruction  or  loss  of,  any  ves¬ 
sel,  bridge,  mr  other  struct\ire  on  or  In  the 
navigable  waters  of  the  United  States.  Ac¬ 
cordingly,  In  the  event  that  work  In  coxmec- 
tion  with  the  construction,  alteration  or  re¬ 
pair  of  a  bridge  or  causeway  Is  of  such  a 
natiire  that  for  the  protection  of  life  and 
property  navigation  through  or  In  the  vicin¬ 
ity  ot  the  bridge  or  causeway  must  be  tem¬ 
porarily  prohibited,  the  Cowt  Guard  may 
close  that  part  of  the  affected  waterway 
while  such  work  Is  being  performed.  How¬ 
ever,  It  Is  also  clear  that  the  Secretary  of 
the  Army  and  the  Chief  of  Engineers  have 
the  authority,  under  Section  4  of  the  Act 
of  August  18,  1894,  as  amended,  (33  VS.C. 
1)  to  prescribe  rules  for  the  use,  adminis¬ 
tration  and  navigation  of  the  navigable  wa¬ 
ters  ot  the  United  States.  In  recognition  of 
that  authority,  and  pursuant  to  Section  102 
(c)  of  the  Ports  and  Waterways  Safety  Act, 
the  Coast  Guard  will  consult  with  the  Corps 
of  Engineers  when  any  slgnlflcant  restriction 
of  passage  through  or  under  a  bridge  Is  con¬ 
templated  to  be  autboi;Jzed  or  a  waterway  Is 
to  be  temporarily  closed. 

6.  Coordination  and  cooperation  proce¬ 
dures.  A.  District  Commanders,  Coast  Guard 
Districts,  shall  send  notices  ot  applications 
for  permits  for  bridge  or  causeway  construc¬ 
tion,  modification,  or  removal  to  the  Corps 
of  Engineers  Divisions  and  Districts  In  which 
the  bridge  or  catiseway  Is  located. 

B.  District  Engineers,  Corps  of  Engineers, 
shall  send  notices  of  applications  for  permits 
for  other  structures  or  dredge  and  fill  work 
to  local  Coast  Guard  District  Commanders. 

C.  In  cases  ifrtiere  proposed  structures  or 
modifications  of  structures  do  not  clearly 
fall  within  one  of  the  classifications  set  forth 
In  paragraph  4.A.  above,  the  application  will 
be  fcHwarded  with  recommendations  of  the 
reviewing  officers  through  channels  to  the 
Chief  of  Engineers  and  the  Commandant  of 
the  Coast  Guard  who  shall,  after  mutual 
consultation,  attempt  to  resolve  the  ques¬ 
tion. 

D.  If  the  above  procedures  fall  to  produce 
agreement,  the  application  will  be  forwarded 
to  the  Secretary  of  the  Army  and  Secretary 
of  Transportation  for  their  determination. 

E.  The  Chief  of  Engineers  and  the  Com¬ 
mandant,  Coast  Guard,  pledge  themselves  to 
mutual  cooperation  and  consultation  In 

available  timely  Information  and 
data,  seeking  uniformity  and  consistency 
among  field  offices,  and  providing  timely  and 
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adequate  review  of  all  matters  arising  In 
connection  with  the  administration  of  their 
responsibilities  governed  by  the  Acts  cited 
herein. 


Dated:  March  21,  1973. 
Dated:  April  18,  1973. 


C.  R.  Bkndeh. 
P.  J.  ClJUtKB. 


Appendix  B — Memorandum  of  Understand¬ 
ing  Between  The  Secretabt  or  the  In¬ 
terior  AND  The  Secretary  or  the  Army 


I’n  recognition  of  the  responsibilities  of  the 
Secretary  of  the  Army  under  sections  10  and 
13  of  the  Act  of  March  3,  1899  (33  U.S.C.  403 
and  407),  relating  to  the  control  of  dredging, 
filling,  and  excavation  In  the  navigable  waters 
of  the  United  States,  and  the  control  of  refuse 
In  such  waters,  and  the  Interrelationship  of 
those  responsibilities  with  the  responsibilities 
of  the  Secretary  of  the  Interior  under  the 
Federal  Water  Pollution  Control  Act.  as 
amended  (33  U.S.C.  466  et  seq.),  the  Fish  and 
Wildlife  Coordination  Act,  as  amended  (16 
US.C.  661-666C),  and  the  Fish  and  WUdllfe 
Act  of  1956,  as  amended  (16  U.S.C.  742a  et 
seq.) ,  relating  to  the  control  and  prevention 
of  water  pollution  in  such  waters  and  the 
conservation  of  the  Nation’s  natural  resources 
and  related  environment.  Including  fish  and 
wildlife  and  recreational  values  therein;  in 
recognition  of  our  Joint  responsibilities  under 
Executive  Order  No.  11288  to  improve  water 
quality  through  the  prevention,  control,  and 
abatement  of  water  pollution  from  Federal 
and  federally  licensed  activities;  and  In 
recognition  of  other  provisions  of  law  and 
policy,  we,  the  two  Secretaries,  adopt  the 
following  policies  and  procedures: 

policies 


1.  It  Is  the  policy  of  the  two  Secretaries 
that  there  shall  be  full  coordination  and  co¬ 
operation  between  their  respective  Depart¬ 
ments  on  the  above  responsibilities  at  all  or¬ 
ganizational  levels,  and  It  Is  their  view  that 
maximum  efforts  In  the  discharge  of  those 
responsibilities,  Including  the  resolution  of 
differing  views,  must  be  undertaken  at  the 
earliest  practicable  time  and  at  the  field  or¬ 
ganizational  unit  most  directly  concerned. 
Accordingly,  District  Engineers  of  the  UJS. 
Army  Corps  of  Engineers  shall  coordinate 
with  the  Regional  Directors  of  the  Secretwy 
of  the  Interior  on  fish  and  wildlife,  recrea¬ 
tion,  and  pollution  problems  associated  with 
dredging,  filling,  and  excavation  operations  to 
be  conducted  under  permits  Issued  under  the 
1899  Act  In  the  navigable  waters  of  the  United 
States,  and  they  shall  avail  themselves  of  the 
technical  advice  and  assistance  which  such 
Directors  may  provide. 

2.  The  Secretary  of  the  Army  will  seek  the 
advice  and  counsel  of  the  Secretary  of  the 
Interior  on  dllhcult  cases.  If  the  Secretary  of 
the  Interior  advises  that  proposed  operations 
will  unreasonably  Impair  natural  resources  or 
the  related  environment.  Including  the  fish 
and  wildlife  and  recreational  values  thereof, 
or  will  reduce  the  quality  of  such  waters  In 
violation  of  iqipllcable  water  quality  stand¬ 
ards,  the  Secretary  of  the  Army  In  acting  on 
the  request  for  a  permit  will  carefully  evalu¬ 
ate  the  advantages  and  benefits  of  the  op¬ 
erations  in  relation  to  the  resultant  loss  or 
damage.  Including  all  data  presented  by  the 
Secretary  of  the  Interior,  and  will  either  deny 
the  permit  or  Include  such  conditions  In  the 
permit  as  he  determines  to  be  In  the  public 
Interest,  including  provisions  that  will  assure 
compliance  with  water  quality  standards  es¬ 
tablished  In  accordance  with  law. 


PROCEDURES  rC»t  CARRYING  OUT  THESE  POLICIM 

1.  Upon  receipt  of  an  cqiplicatlon  for  a  per¬ 
mit  for  dredging,  filling,  excavation,  or  other 
related  work  In  navigable  waters  of  the 
United  States,  the  District  Engineers  shall 


send  notices  to  all  Interested  parties.  Includ¬ 
ing  the  appropriate  Regional  Directors  of  the 
Federal  Water  Pollution  Control  Administra¬ 
tion,  the  United  States  Fish  and  Wildlife 
Service,  and  the  National  Park  Service  of  the 
Department  of  the  Interior,  and  the  appro¬ 
priate  State  conservation,  resources,  and 
water  pollution  agencies. 

2.  Such  Regional  Directors  of  the  Secretary 
of  the  Interior  shall  immediately  make  such 
studies  and  Investigations  as  they  deem  nec¬ 
essary  or  desirable,  consult  with  the  appro¬ 
priate  State  agencies,  and  advise  the  District 
Engineers  whether  the  work  proposed  by  the 
permit  applicant,  including  the  deposit  of  any 
material  In  or  near  the  navigable  waters  of 
the  United  States,  will  reduce  the  quality  of 
such  waters  In  violation  of  applicable  water 
quality  standards  or  unreasonably  Impair 
natural  resources  or  the  related  environment. 

3.  The  District  Engineer  will  hold  public 
hearings  on  permit  applications  whenever  re¬ 
sponse  to  a  public  notice  Indicates  that  hear¬ 
ings  are  desirable  to  afford  all  Interested  par¬ 
ties  full  opportunity  to  be  heard  on  objec¬ 
tions  raised. 

4.  The  District  Engineer,  In  deciding 
whether  a  permit  should  be  Issued,  ahall 
weigh  all  relevant  factors  in  reaching  his 
decision.  In  any  case  where  Directors  of  the 
Secretary  of  the  Interior  advise  the  District 
Engineers  that  proposed  work  will  Impair 
the  water  quality  In  violation  of  applicable 
water  quality  standards  or  unreasonably  im¬ 
pair  the  natural  resources  or  the  related 
environment,  he  shall,  within  the  limits  of 
his  responsibility,  encourage  the  applicant 
to  take  steps  that  will  resolve  the  objections 
to  the  work.  Falling  In  this  respect,  the 
District  Engineer  shall  forward  the  case  for 
the  consideration  of  the  Chief  of  Engineers 
and  the  appropriate  Regional  Director  of  the 
Secretary  of  the  Interior  shall  submit  his 
views  and  recommendations  to  his  agency’s 
Washington  Headquarters. 

6.  The  Chief  of  Engineers  shall  refer  to 
the  Under  Secretary  of  the  Interior  all  those 
cases  referred  to  him  containing  unresolved 
substantive  differences  of  views  and  he  shall 
Include  his  analysis  thereof,  for  the  puipoee 
of  obtaining  the  Department  of  Interior’s 
comments  prior  to  final  determination  of 
the  Issues. 

6.  In  those  cases  where  the  Chief  of  En¬ 
gineers  and  the  Under  Secretary  are  unable 
to  resolve  the  remaining  Issues,  the  cases 
will  be  referred  to  the  Secretary  of  the  Army 
for  decision  In  consultation  with  the  Sec¬ 
retary  of  the  Interior. 

7.  If  In  the  course  of  operations  within 
this  understanding,  either  Secretary  finds  its 
terms  In  need  of  modification,  he  may  notify 
the  other  of  the  nature  of  the  desired 
changes.  In  that  event  the  Secretaries  shall 
within  90  days  negotiate  such  amendment  as 
Is  considered  desirable  or  may  agree  upon 
temUnation  of  this  imderstandlng  at  th  end 
of  the  period. 

Dated:  July  13. 1967. 

Stewart  L.  Udall, 
Secretary  of  the  Interior. 

Dated:  July  13. 1967. 

Stanley  Resos, 
Secretary  of  the  Army, 

Appendix  C 

Application  No _ 

Name  of  Applicant _ _ _ _ _ _ 

Effective  Date _ _ _ _ _ _ 

Expiration  Date  (U  applicable) _ _ 

Department  or  the  Army 

PERMIT 

Referring  to  written  request  dated 

_ for  a  i>ermlt  to: 

(  )  Perform  work  In  or  affecting  navigable 
waters  of  the  United  States,  upon  the  recom¬ 


mendation  of  the  Chief  of  Engineers,  pursu¬ 
ant  to  Section  10  of  the  Rivers  and  Harbors 
Act  of  March  3. 1899  (33  UJ3.C.  408) ; 

(  )  Discharge  dredged  or  fill  materM  Into 

navigable  waters  upon  the  Issuance  of  &  per¬ 
mit  from  the  Secretary  of  the  Army  acting 
through  the  Chief  of  Engineers  pursuant  to 
Section  404  of  the  Federal  Water  Pollution 
Control  Act  (86  Stat.  816,  PJi.  02-500); 

(  )  Transport  dredged  material  tot  the 

purpose  of  dumping  It  Into  ocean  waters 
upon  the  Issuance  of  a  permit  from  the  Secre¬ 
tary  of  the  Army  acting  through  the  Chief  of 
Engineers  pursuant  to  Section  108  of  the 
Marine  Protection,  Research  and  Sanctuaries 
Act  of  1972  (86  Stat.  1052;  PX.  02-532) ; 


(Here  insert  the  full  name  and  address  of  the 
permittee) 

Is  hereby  authorized  by  the  Secretary  of  the 
Army:  to _ — - — - — - 


(Here  describe  the  proposed  structure  or  ac¬ 
tivity,  and  Its  Intended  use.  In  the  case  of 
an  application  for  a  fill  permit,  describe 
the  structures.  If  any,  propose  to  be 
erected  on  the  fill.  In  the  case  of  an  tripli¬ 
cation  for  the  discharge  of  dredged  or  fill 
material  Into  navigable  waters  or  the 
transportation  for  discharge  In  ocean 
waters  of  dredged  material,  describe  the 
type  and  quantity  of  material  to  be  dis¬ 
charged.) 

In  _ _ _ _ _ 


(Here  to  be  named  the  ocean,  river,  harbor, 
or  waterway  concerned.) 


at 


(Here  to  be  named  the  nearest  well-known 
locality — ^preferably  a  town  or  city — and 
the  distance  In  miles  and  tenths  from  some 
definite  point  In  the  same,  stating  whether 
above  cr  below  or  giving  direction  by  points 
of,compass.) 

In  accordance  with  the  plana  and  drawings 
attached  hereto  which  are  Incorporated  In 
and  made  a  part  of  this  permit  (on  draw¬ 
ings:  give  file  number  or  other  definite  Iden¬ 
tification  marks.)  Subject  to  the  following 
conditions: 

I.  General  corutittona:  a.  That  all  activities 
identified  and  authorized  herein  shall  be  con¬ 
sistent  with  the  terms  and  conditions  of  this 
permit;  and  that  any  activities  not  specifical¬ 
ly  Identified  and  authorized  herein  shall  con¬ 
stitute  a  violation  of  the  terms  and  condi¬ 
tions  of  this  permit  which  may  result  In  the 
modification,  suspension  or  revocation  of 
this  permit.  In  whole  or  In  part,  as  set  forth 
more  specifically  In  General  Conditions  J  or  k 
hereto,  and  In  the  Institution  of  such  legal 
proceedings  as  the  United  States  Govern¬ 
ment  may  consider  iqiprc^rlate,  whether  or 
not  this  permit  has  been  prevloiuly  modified, 
suspended  or  reveled  In  whole  or  In  part. 

b.  ’That  all  activities  authorized  herein 
shall.  If  they  Involve  a  discharge  or  deposit 
into  navigable  waters  <x  ocean  waters,  be  at 
all  times  consistent  with  applicable  water 
quality  standards,  effluent  limitations  and 
standards  of  performance,  prohibitions,  and 
pretreatment  standards  established  pursuant 
to  Sections  301,  802,  806  and  307  of  the  Fed¬ 
eral  Water  Pollution  Control  Act  of  1972 
(PX.  92-500;  86  Stat.  816),  or  pursuant  to 
applicable  State  and  local  law. 

c.  TTiat  when  the  activity  authorised  here¬ 
in  Invcfives  a  discharge  or  deposit  of  dredged 
or  fill  material  into  navigable  waters,  the  au¬ 
thorised  activity  shall.  If  applicable  water 
quality  standards  are  revised  or  modified  dur¬ 
ing  the  term  of  this  permit,  be  modified.  If 
necessary,  to  conf  mm  with  such  revised  or 
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modlfled  water  quality  standards  within  6 
months  of  the  effective  date  of  any  revtel<m  or 
modification  of  water  quality  standards,  or  as 
directed  by  an  implementation  plan  con- 
talnea  in  such  revls^  or  modified  standards, 
or  within  such  longer  period  of  time  as  the 
District  Engineer,  in  consultation  with  the 
Reglmial  AdmlnistraUH*  of  the  Environmental 
Protection  Agency,  may  determine  to  be  rea- 
aonable  undw  the  circumstances. 

d.  That  the  permittee  agrees  to  make  every 
reasonable  effort  to  prosecute  the  construc¬ 
tion  or  arork  authorized  herein  in  a  manner 
so  as  to  minimize  any  adverse  impact  of  the 
construction  or  work  on  fish,  wildlife  and 
natural  environmental  values. 

e.  That  the  permittee  agrees  that  it  will 
prosecute  the  construction  or  wcsrk  author¬ 
ized  herein  in  a  manner  so  as  to  minimize 
any  degradation  of  water  quality. 

f .  That  the  permittee  shall  permit  the  Dis¬ 
trict  Engineer  or  his  authorized  representa¬ 
tive  (s)  or  designee  (8)  to  make  periodic  in¬ 
spections  at  any  time  deemed  necessary  in 
order  to  assure  that  the  activity  being  per¬ 
formed  under  authority  of  this  permit  is  in 
accordance  with  the  terms  and  conditions 
prescribed  herein. 

g.  That  the  permittee  shall  maintain  the 
structure  or  work  authorize!  herein  in  good 
condition  and  in  accordance  with  the  plans 
and  drawings  attached  hereto. 

h.  That  this  permit  does  not  convey  any 
property  rights,  either  in  real  estate  or  ma¬ 
terial,  or  any  exclusive  privileges;  and  t'lat 
it  does  not  authorize  any  injury  to  property 
or  invasion  ot  rights  or  any  infringement  of 
Federal,  State,  or  local  laws  mr  regiilations, 
nor  does  it  obviate  the  requirement  to  ob¬ 
tain  State  or  local  assent  required  by  law 
for  the  activity  authorized  herein. 

1.  That  t^.l8  pmnit  does  not  authorize  the 
interference  with  any  existing  or  proposed 
Federal  project  and  that  the  permittee  shall 
not  be  entitled  to  compensation  for  damage 
or  Injury  to  the  structures  or  work  author- 
laed  herein  which  may  be  caused  by  or  result 
from  existing  or  futxire  operations  under¬ 
taken  by  the  United  States  in  the  public 
Interest. 

j.  That  this  permit  may  be  summarily  sus¬ 
pended,  in  whole  or  in  part,  upon  a  finding 
by  the  District  Engineer  that  immediate  sus¬ 
pension  of  the  activity  authorized  herein 
would  be  in  the  general  public  interest.  Such 
suspension  shall  be  effective  upon  receipt  by 
the  permittee  of  a  written  notice  thereof 
which  shall  Indicate  (1)  the  extent  of  the 
suq;>«uion,  (2)  the  reasons  for  this  action, 
and  (3)  any  corrective  or  preventative  mea¬ 
sures  to  be  taken  by  the  permittee  arhich  are 
deemed  neceesary  by  the  District  Engineer  to 
abate  imminent  hazards  to  the  genwal  public 
interest.  The  permittee  shall  take  immediate 
action  to  comply  with  the  provisions  of  this 
notice.  Within  ten  days  following  recent  of 
this  notice  of  s\i^>enaton,  the  pennlttee  may 
request  a  hearing  in  ordw  to  present  infor¬ 
mation  relevant  to  a  decision  as  to  whether 
his  permit  should  be  reinstated,  modified  or 
revoked.  If  a  hearing  is  requested,  it  shall  be 
conducted  pursuant  to  procedures  pre¬ 
scribed  by  the  Cfiiief  of  Engineers.  After  com- 
pletkm  erf  the  hearlr.^,  or  within  a  reasonable 
time  after  Issuance  erf  the  suspensiem  notice 
to  the  permittee  if  no  hearing  is  requested, 
the  permit  will  either  be  reinstated,  modified 
CT  revedeed. 

k.  That  this  permit  may  be  either  modified, 
suspended  or  revoked  In  whole  or  In  part 
If  the  Secretary  of  the  Army  or  his  author¬ 
ized  reiMesentative  determines  that  there  has 
been  a  vl<rfatioin  of  any  of  the  terms  or  condi¬ 
tions  of  this  permit  or  that  such  action  would 
otherwise  be  In  the  public  Interest.  Any  such 
nwdlfioatlon,  suspension,  or  revocation  shall 
become  effective  80  days  after  rec^pt  by  the 
permittee  of  written  notloe  of  such  action 

.  which  mall  Qiectfy  the  facts  or  conduct  war¬ 


ranting  same  unlees  (1)  within  the  30-day 
p«’iod  the  permittee  Is  able  to  satisfactorily 
demonstrate  that  (a)  the  alleged  violation  of 
the  terms  and  the  conditions  of  this  permit 
did  not,  in  fact,  occur  or  (b)  the  alleged 
violation  was  accidental,  and  the  permittee 
has  been  oper  ting  in  compliance  with  the 
terms  and  conditions  of  the  permit  and  is 
able  to  provide  satisfactory  assurances  that 
future  operations  shall  be  in  full  ccunpltance 
with  the  terms  and  conditions  of  this  permit; 
or  (2)  within  the  aforesaid  30-day  period,  the 
permittee  requests  that  a  public  hearing  be 
held  to  present  oral  and  written  evidence 
concerning  the  proposed  modification,  8\is- 
penslon  or  revocation.  The  conduct  of  this 
hearing  and  the  procedures  for  making  a 
final  decision  either  to  modify,  suspend  or 
revoke  this  pemit  in  whole  or  in  part  shall  be 
pursuant  to  procedures  prescribed  by  the 
Chief  of  Engineers. 

l.  That  in  issuing  this  permit,  the  Gov¬ 
ernment  has  relied  on  the  information  and 
data  which  the  permittee  has  provided  in 
connection  with  his  permit  application.  If, 
subsequent  to  the  issuance  of  this  permit, 
such  information  and  data  prove  to  be  false, 
incomplete  or  inaccurate,  this  permit  may 
be  modified,  s\ispended  or  revoked,  in  whole 
or  in  part,  and/or  the  Government  may,  in 
addition,  institute  appropriate  legal  pro¬ 
ceedings. 

m.  That  any  modification,  suspension,  or 
revocation  of  this  permit  shall  not  be  the 
basis  for  any  claim  for  damages  against  the 
United  States. 

n.  That  the  permittee  shall  notify  the  Dis¬ 
trict  Engineer  at  what  time  the  activity  au¬ 
thorized  herein  will  be  commenced,  as  far 
in  advance  of  the  time  of  commencement  as 
the  District  Engineer  may  specify,  and  of  any 
suspension  of  work,  if  for  a  period  of  more 
than  one  week,  resumption  of  work  and  its 
completion. 

o.  That  if  the  activity  authorized  herein 

is  not  started  on  or  before _ day  of 

_ _  19 _ _  (one  year  from  the  date  of  Issu¬ 
ance  of  this  permit  unless  otherwise  speci¬ 
fied)  and  Is  not  completed  on  or  before 

_ day  of _ _  19 _ ,  (three  years  from 

the  date  of  Issxiance  of  this  permit  unless 
otherwise  specified)  this  permit,  if  not  pre¬ 
viously  revoked  or  specifically  extended,  shall 
automatically  expire. 

p.  That  no  attempt  shall  be  made  by  the 
permittee  to  prevent  the  full  and  free  use  by 
the  public  of  all  navigable  waters  at  or  ad¬ 
jacent  to  the  activity  authorized  by  this 
permit. 

q.  That  If  the  display  of  lights  and  signals 
on  any  structure  or  work  authorized  herein 
Is  not  otherwise  provided  for  by  law,  such 
lights  and  signals  as  may  be  prescribed  by 
the  United  States  Coast  Gxiard  shall  be  in¬ 
stalled  and  maintained  by  and  at  the  expense 
of  the  pennlttee. 

r.  That  this  permit  does  not  authorize  or 
approve  the  construction  of  particular 
structures,  the  authorization  or  approval  of 
which  may  require  authorization  by  the  Con¬ 
gress  or  other  agencies  of  the  Federal 
Government. 

s.  That  If  and  when  the  permittee  desires 
to  abandon  the  activity  authorized  herein, 
unless  such  abandonment  is  part  of  a  trans¬ 
fer  procedure  by  which  the  permittee  is 
transferring  his  interests  herein  to  a  third 
party  pursxiant  to  General  Condition  v 
hereof,  he  must  restore  the  area  to  a  con¬ 
dition  satisfactory  to  the  District  Engineer. 

t.  That  If  the  recording  of  this  permit  le 
possible  under  applicable  State  or  local  law, 
the  permittee  shall  take  such  action  as  may 
be  necessary  to  record  this  permit  with  the 
Register  of  Deeds  or  other  iqiproprlate  official 
charged  with  the  responsibility  for  main¬ 
taining  records  of  title  to  and  Interests  In 
real  property. 


u.  That  there  shall  be  no  unreasonable 
interference  with  navigation  by  the  existence 
or  use  of  the  activity  authorized  herein. 

V.  That  this  permit  may  not  be  transferred 
to  a  third  party  without  prior  written  notice 
to  the  District  Engineer,  either  by  the  trans¬ 
feree's  written  agreement  to  comply  with  all 
terms  and  conditions  of  this  permit  or  by 
the  transferee  subscribing  to  this  permit  in 
the  space  provided  below  and  thereby  agree¬ 
ing  to  comply  with  all  terms  and  conditions 
of  this  permit.  In  addition,  if  the  permittee 
transfers  the  Interests  authorized  herein  by 
conveyance  of  realty,  the  deed  shall  reference 
this  permit  and  the  'terms  and  conditions 
specified  herein  and  this  permit  shall  be  re¬ 
corded  along  with  the  deed  with  the  Register 
of  Deeds  or  other  appropriate  official. 

n.  Special  Conditions:  Here  list  conditions 
relating  specifically  to  the  proposed  structure 
or  work  authorized  by  this  permit.  The  fol¬ 
lowing  Special  Conditions  will  be  applicable 
when  appropriate; 

STRUCTURES  FOR  SMALL  BOATS:  That 
permittee  hereby  recognizes  the  possibility 
that  the  structure  permitted  herein  may  be 
subject  to  damage  by  wave  wash  from  pass¬ 
ing  vessels.  The  issuance  of  this  permit  does 
not  relieve  the  permittee  from  taking  all 
proper  steps  to  insure  the  integrity  of  the 
structure  permitted  herein  and  the  safety  of 
boats  moored  thereto  from  damage  by  wave 
wash  and  the  permittee  shall  not  hold  the 
United  States  liable  for  any  such  damage. 

DISCHARGE  OF  DREDGED  MATERIAL 
INTO  OCEAN  WATERS:  That  the  permittee 
shall  place  a  copy  of  this  permit  in  a  con¬ 
spicuous  place  in  the  vessel  to  be  used  for 
the  transportation  and/or  dumping  of  the 
dredged  material  as  authorized  herein. 

ERECTION  OF  STRUCTURE  IN  OR  OVER 
NAVIGABLE  WATERS:  That  the  permittee, 
upon  receipt  of  a  notice  of  revocation  of  this 
permit  or  upon  its  expiration  before  comple¬ 
tion  of  the  authorized  structure  or  work, 
shall,  without  expense  to  the  United  States 
and  in  such  time  and  manner  as  the  Sec¬ 
retary  of  the  Army  or  his  authorized  repre¬ 
sentative  may  direct,  restore  the  waterway  to 
Its  former  conditions.  If  the  permittee  falls 
to  comply  with  the  direction  of  the  Secretary 
of  the  Army  or  his  authorized  representative, 
the  Secretary  or  his  designee  may  restore  the 
waterway  to  its  former  condition,  by  con¬ 
tract.  or  otherwise,  and  recover  the  cost 
thereof  from  the  permittee. 

MAINTENANCE  DREDGING:  (1)  That 
when  the  work  authorized  herein  Includes 
periodic  maintenance  dredging.  It  may  be 

performed  under  this  permit  for _ years 

from  the  date  of  Issuance  of  this  permit  (ten 
years  imless  otherwise  indicated);  and  (2) 
That  the  permittee  will  advise  the  District 
Engineer  In  writing  at  least  two  weeks  be¬ 
fore  he  Intends  to  undertake  any  mainte¬ 
nance  dredging. 

This  permit  shall  become  effective  on  the 
date  of  the  District  Engineer’s  signature. 

Permittee  hereby  accepts  and  agrees  to 
comply  with  the  terms  and  conditions  of  this 
permit. 


Pennlttee 


Date 

By  authority  of  the  Secretary  of  the  Army: 


District  Engineer 


Date 

Transferee  hereby  agrees  to  comply  with 
the  terms  and  eondittona  of  this  permit. 


Transferee 


Date 
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Appkndix  D — Delegation  or  Aotbobitt  To 
Issue  ok  Dent  Pekmits  tor  C!onstruction 
OB  Other  Work  Attectino  Navigarlb 
Waters  or  the  United  States 

Mat  24,  1971. 

Pursuant  to  the  authority  vested  In  me  by 
the  Act  of  March  3,  1899,  c.  426,  Sections  10 
and  14,  30  Stat.  1151,  1162,  33  U.S.C.  Sections 
403  and  408,  and  the  Act  of  June  13,  1902,  c. 
1079,  Section  1,  32  Stat.  371,  33  U.S.C.  Section 
666,  I  hereby  authorize  the  Chief  of  Engi¬ 
neers  and  his  authorized  representatives  to 
Issue  or  deny  permits  for  construction  or 
other  work  affecting  navigable  waters  of  the 
United  States.  Except  In  cases  Involving  ap¬ 
plications  for  permits  for  artificial  islands  or 
fixed  structures  on  Outer  Continental  Shelf 
lands  under  mineral  lease  from  the  Depart¬ 
ment  of  the  Interior,  the  Chief  of  Engineers 
shall.  In  exercising  such  authority,  evaluate 
the  Impact  of  the  proposed  work  on  the  pub¬ 
lic  Interest.  In  cases  Involving  applications 
for  permits  for  artificial  Islands  or  fixed 
structures  on  Outer  Continental  Shelf  lands 
under  mineral  lease  from  the  Department  of 
the  Interior,  the  Chief  of  Engineers  shall.  In 
exercising  such  authority,  evaluate  the  Im¬ 
pact  of  the  proposed  work  on  navigation  and 
national  security.  The  permits  so  granted 
may  be  made  subject  to  such  special  condi¬ 
tions  as  the  Chief  of  Engineers  or  his  author¬ 
ized  representatives  may  consider  necessary 
In  order  to  effect  the  purposes  of  the  above 
Acts. 

The  Chief  of  Engineers  and  his  authorized 
representatives  shall  exercise  the  authority 
hereby  delegated  subject  to  such  conditions 
as  I  or  my  authorized  representative  may 
from  time  to  time  Impose. 

STAm.ET  R.  Resor, 
Secretary  of  the  Army. 

Appendix  E — ^Delegation  or  Authoritt  to 
Issue  or  Dent  Permits  tor  the  Discharge 
or  Dredged  or  Fill  Material  into  Naviga¬ 
ble  Waters 

March  12,  1973. 

Pursuant  to  the  authority  vested  In  me 
by  Section  404  of  the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972,  86  Stait. 
816,  PXi.  92-500, 1  hereby  authorize  the  Chief 
of  Engineers  and  his  authorized  representa¬ 
tives  to  Issue  or  deny  permits,  after  notice 
and  opportunity  for  public  hearings,  for  the 
discharge  of  dredged  or  fill  material  Into 
navigable  waters  at  specified  disposal  sites. 
The  Chief  of  Engineers  shall,  in  exercising 
such  authority,  evaluate  the  Impact  of  the 
proposed  discharge  on  the  public  Interest. 
All  permits  Issued  shall  specify  a  disposal 
site  for  the  discharge  of  the  dredged  or  fill 
material  through  the  application  of  guide¬ 
lines  developed  by  the  Administrator  of  the 
Environmental  Protection  Agency  and  my¬ 
self.  In  those  cases  where  these  guidelines 
would  prohibit  the  specification  of  a  disposal 
site,  the  Chief  of  En^neers,  In  his  evaluation 
of  whether  the  proposed  discharge  Is  In  the 
public  Interest,  Is  authorized  also  to  con¬ 
sider  the  economic  Impact  on  navigation  and 
anchorage  which  would  occur  by  falling  to 
authorize  the  use  of  a  proposed  disposal  site. 
The  permits  so  granted  may  be  made  subject 
to  such  special  conditions  as  the  Chief  of 
Engineers  or  his  authorized  representatives 
may  consider  necessary  In  order  to  effect  the 
purposes  of  the  above  Act,  other  pertinent 
laws  and  any  applicable  memoranda  of  un> 
derstanding  between  the  Secretary  of  the 


Army  and  heads  of  other  governmental 
agencies. 

The  Chief  of  Engineers  and  his  author¬ 
ized  representative  shall  exercise  the  author¬ 
ity  hereby  delegated  subject  to  such  condi¬ 
tions  as  I  or  my  authorized  representative 
may  from  time  to  time  Impose. 

Kenneth  E.  BeLieu, 
Acting  Secretary  of  the  Army. 

March  12,  1973. 

Appendix  F — Delegation  or  Authoritt  To 

Issue  or  Dent  Permits  ros  the  Transpor¬ 
tation  or  Dredged  Material  roR  the  Pur¬ 
pose  or  Dumping  rr  into  Ocean  Waters 

Pursuant  to  the  authority  vested  In  me 
by  Section  103  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act  of  1972,  86 
Stat.  1052,  PL  92-632,  I  hereby  authorize  the 
Chief  of  Engineers  and  his  authorized  rep¬ 
resentatives  to  Issue  or  deny  permits,  after 
notice  and  opportunity  for  public  hearings, 
for  the  tran^ortatlon  of  dredged  material 
for  the  purpose  of  dumping  it  In  ocean 
waters.  The  Chief  of  Engineers  and  his  au¬ 
thorized  representatives  shall.  In  exercising 
such  authority,  evaluate  the  Impact  of  the 
proposed  dumping  on  the  public  Interest.  No 
permit  shall  be  Issued  unless  a  determina¬ 
tion  Is  made  that  the  proposed  dumping  will 
not  unreasonably  degrade  or  endanger 
human  health,  welfare,  or  amenities,  or  the 
marine  environment,  ecological  systems,  or 
economic  potentialities.  In  making  this  de¬ 
termination,  those  criteria  for  ocean  dump¬ 
ing  established  by  the  Administrator  of  the 
Environmental  Protection  Agency  piu-suant 
to  Section  102(a)  of  the  above  Act  which  re¬ 
late  to  the  effects  of  the  proposed  dumping 
shall  be  applied.  In  addition,  based  upon  an 
evaluation  of  the  potential  effect  which  a 
permit  denial  will  have  on  navigation,  eco¬ 
nomic  and  Industrial  development,  and  for¬ 
eign  and  I  domestic  commerce  of  the  United 
States,  the  Chief  of  Engineers  or  his  author¬ 
ized  representative.  In  evaluating  the  per¬ 
mit  application,  shall  make  an  Independent 
determination  as  to  the  need  for  the  dump¬ 
ing,  other  possible  methods  of  disposal,  and 
appropriate  locations  for  the  dumping.  In 
considering  appropriate  disposal  sites,  recom¬ 
mended  sites  designated  by  the  Administra¬ 
tor  of  the  Environmental  Protection  Agency 
pursuant  to  Section  102(c)  of  the  above  Act 
will  be  utilized  to  the  extent  feasible.  Prior 
to  Issuing  any  permit,  the  Chief  of  Engineers 
or  his  authorized  representative  shall  first 
notify  the  Administrator  of  the  Environmen¬ 
tal  Protection  Agency  or  his  authorized  rep¬ 
resentative  of  his  Intention  to  do  so.  In  any 
case  In  which  the  Administrator  or  his  au¬ 
thorized  representative  disagrees  with  the 
determination  of  the  Chief  of  Engineers  or 
his  authorized  representative  as  to  com¬ 
pliance  with  the  criteria  established  pursuant 
to  Section  102(a)  of  the  above  Act  relating 
to  the  effects  of  the  dtunping  or  with  the  re¬ 
strictions  established  pursuant  to  Section 
102(c)  of  the  above  Act  relating  to  critical 
areas,  the  determination  of  the  Administra¬ 
tor’  or  his  Authorized  r^resentative  shall  pre- 
va‘’.  If,  m  any  such  case,  the  Chief  of  En¬ 
gineers  or  his  Director  of  Civil  Works  finds 
that.  In  the  disposition  of  dredged  material, 
there  Is  no  economically  feasible  method  or 
site  available  other  than  a  dumping  site  the 
utilization  of  which  would  result  In  non- 
compliance  with  such  criteria  or  restrictions, 
he  shall  so  certify  and  request  that  I  seek  a 
waiver  from  the  Administrator  of  the  En¬ 
vironmental  Protection  Agency  of  the  specific 


requirements  Involved.  Unless  the  Adminis¬ 
trator  of  the  Environmental  Protection 
Agency  grants  a  waiver,  the  Chief  of  Engi¬ 
neers  or  his  authorized  representative  shall 
not  Issue  a  permit  which  does  not  comply 
with  such  criteria  and  restrictions.  The  per¬ 
mits  so  granted  may  be  made  subject  to  such 
special  conditions  as  the  Chief  of  Engineers 
or  his  authorized  representatives  may  con¬ 
sider  necessary  In  order  to  effect  the  pur¬ 
poses  of  the  above  Act,  other  pertinent  laws, 
and  any  applicable  memoranda  of  under¬ 
standing  between  the  Secretary  of  the  Army 
and  the  heads  of  other  governmental 
agencies. 

The  Chief  of  Engineers  and  his  authcHized 
representative  shall  exercise  the  authority 
hereby  delegated  subject  to  such  conditions 
as  I  or  my  authorized  representative  may 
from  time  to  time  Impose. 

Kenneth  E.  BeLieu, 
Acting  Secretary  of  the  Army. 
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